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PREFACE. 

This little valume has been prepared with the hope 
that it will, in a certain degree, lighten the bnrdens 
of some of my brothers of the profession, who may 
be called npon suddenly, and without sufficient time 
for proper investigation of the subject, either to 
prosecute or to defend a criminal cause arising 
under the National Banking Acts of the United States^ 

It is thought, also, it may be of value to officers 
and agents of National Banks, who with every inten- 
tion and purpose to be honest and to violate no pro- 
vision of the statutes still might, unless well versed 
in the law, be guilty of an unintentional infraction 
of the same; and, through the zeal of well meaning 
TJhited States officials, be put to the annoyance and 
expense of proving to the satisfaction of a jury that 
their acts had not been willful nor coupled with any 
intent to injure, defraud, or deceive. 

The only claim for approbation set up by the 
author is that his work has been conscientious and 
laborious. Obviously, he has written no treatise, but 
has simply gathered together in convenient form and 
arrangement, the decisions of the supreme and in- 
ferior courts of the United States on the subject of 
crimes under the national banking statutes. He has 
followed, wherever practicable, the exact language of 
the courts, which gives the volume, at least, the merit 
of certainty of statement and accuracy of authority. 

Henby TeBBBLiL. 

San Antonio, Texas. 
September 30th, 1905. 
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CRIMES BY NATIONAL BANK OFFICERS 

AND AGENTS. 



CHAPTER I. 

UNITED STATES STATUTES AND ACTS OF CONGRESS MAK- 

ING CRIMINAL CERTAIN ACTS BY NATIONAL 

BANK OFFICERS AND AGENTS. 

The first paragraph of section 5208 Revised SItatutes 
of the United States reads as follows: 

**Sec. 5208. It shall be unlawful for any of- 
ficer, clerk, or agent of any national banking as- 
sociation to certify any check drawn upon the 
association unless the person or company draw- 
ing the check has on deposit with the association, 
at the time such dieck is certified, an amount of 
money equal to the amount specified in sucK 
check. ^ ^ 

It will Be noted that this section provides for no 
criminal punishment for such unlawful certification 
of checks by officers, clerks, or agents of national 
banks. 

The latter paragraph of section 5208 provides that 
such certified checks shall be a good and valid obliga- 
tion against the association; and further, that a viola- 
tion of this section shall subject the bank to the lia- 
bilities and proceedings provided in section 5234, viz: 

1 



2 GRIMES BY NATIONAL BANE OFFICERS. 

the appointment of a receiver, etc., by the OomptroUer 
of the Currency. This latter paragraph of section 
5208 reads as follows: 

*'Any check so certified by duly authorized of- 
ficers shall be a good and valid obligation against 
the association; but the act of any officer, clerk, 
or agent of any association, in violation of this 
section, shall subject such bank to the liabilities 
and proceedings on the part of the Comptroller 
as provided for in section fifty-two hundred and 
thirty-four,'^ Kevised Statutes. 

The importance of protecting the stockholders of, 
and depositors in national banks, as well as the public, 
from the willful and unlawful acts of their officers 
and agents in certifying checks, was made manifest 
to Congress, and on July 12, 1882, an act was passed 
entitled **An act to enable National Banking Asso^ 
dations to extend their corporate existence and for 
other purposes ''.* 

Section thirteen of this act reads as follows: 

**Sec. 13. That any officer, clerk, or agent of 
any national-banking association who shall will- 
fully violate the provisions of an act entitled ' * An 
act in reference to certifying checks by national 
banks'', approved March third, eighteen hundred 
and sixty-nine, being section fifty-two hundred 
and eight of the Revised Statutes of the United 
States, or who shall resort to any device, or re- 
ceive any fictitious obligation, direct or collateral, 

1— 1st Sup. Rev. St. 353. 



UNITED STATES STATUTES. 3 

in order to evade the provisions thereof, or who 
>shall certify checks before the amount thereof 
shall have been regularly entered to the credit of 
the dealer upon the books of the banking associa- 
tion, shall be deemed guilty of a misdemeanor, 
and shall, on conviction thereof in any circuit or 
district court of the United States, be fined not 
more than five thousand dollars, or shall be im- 
prisoned not more than five years, or both, in the 
discretion of the court. '^ 

By section 5209 Revised Statutes of the United 
States, certain acts therein enumerated are made mis- 
demeanors punishable by imprisonment for not less 
than five nor more than ten years. 

The section reads as follows : 

''Sec. 5209. Every president, director, cash- 
ier, teller, clerk, or agent of any association, wjio 
embezzles, abstracts, or willfully misapplies any 
of the moneys, funds, or credits of the associa- 
tion ; or who, without authority from the directors, 
issues or puts in circulation any of the notes of 
the association; or who, without such authority, 
issues or puts forth any certificate of deposit, draws 
any order or bill of exchange, makes any accept- 
ance, assigns any note, bond, draft, bill of ex- 
change, mortgage, judgment, or decree; or who 
makes any false entry in any book, report, or 
statement of the association, with intent, in either 
case, to injure or defraud the association or any 
other company, body politic or corporate, or any 
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individual person, or to deceive any oflBcer of the 
association, or any agent appointed to examine 
the affairs of any such association; and every 
person who with like intent aids or abets any of- 
ficer, clerk, or agent in any violation of this sec- 
tion, shall he deemed guilty of a misdemeanor, 
and shall be imprisoned not less than five years 
nor more than ten.'^ 

Section 5440, Revised Statutes of the United States, 
known as the '^ Conspiracy ^^ statute, may also, under 
proper circumstances and pleadings, be made to apply 
to crimes denounced in sections 5208, 5209, and the act 
of July 12th, 1882, supra. 

The section (5440) relating to conspiracies to com- 
mit any offense against the United States or to de- 
fraud the same, follows: 

*^Sec. 5440. If two or more persons conspire 
either to commit any offense against the United 
States, or to defraud the United States in any 
manner or for any purpose, and one or more of 
such parties do any act to effect the object of 
the conspiracy, all the parties to such conspiracy 
shall be liable to a penalty of not less than one 
thousand dollars and not more than ten thou- 
sand dollars, and to imprisonment not more than 
two years/' 

By the act of May 17, 1879,^ section 5440 Revised 
Statutes was amended changing the punishment to 
a penalty of *^not more than ten thousand dollars, or 

1— 1st Sup. Rev. St. U. S. 264. 



UNITED STATES STATUTES. 

to imprisonment for not more than two years or 
to both/^ 

The first sentence of section 5211 Revised Statutes 
of the United States requires national banking asso- 
ciations to make certain reports, not less than five dur- 
ing each year, to the Comptroller of the Currency. 

By the last sentence of said statute power is given 
the Comptroller to call for special reports whenever 
in his judgment the same are necessary. 

These two sentences from section 5211 read as fol- 
lows: 

*^Sec. 5211. Every association shall make to 
the Comptroller of the Currency not less than 
five reports during each year, according to the 
form which may be prescribed by him, verified 
by the oath or alBSrmation of the president or 
cashier of such association, and attested by the 
signature of at least three of the directors. * * * 
The Comptroller shall also have power to call 
for special reports from any particular associa- 
tion whenever in his judgment the same are 
necessary in order to a full and complete knowl- 
edge of its condition.'^ 

These reports are required to be * Verified'' by the 
oath or affirmation of the president or cashier of the 
association ; and, being so required to be verified * * in 
a case in which a law of the United States authorizes 
an oath to be administered ' \ if the president or cash- 
ier, ** willfully and contrary to such oath^^, states, or 
subscribes **any material matter which he does not 
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believe to be true", he is guilty of perjury, and may 
be punished therefor under section 5392 Revised 
Statutes of the United States ; provided, however, the 
officer administering the oath is competent under the 
laws of the United States to act. 

Notaries public were not authorized until February 
26, 1881, to administer the necessary oath or affirma- 
tion to the reports required by section 5211 Revised 
Statutes. They were authorized so to do by act of 
congress passed February 26, 1881,^ which reads as 
follows : 

Chap. 82. An act defining the verification of 
returns of national banks. 

Be it enacted, &c., That the oath or affirma- 
tion required by section fifty-two hundred and 
eleven of the Revised Statutes, verifying the re- 
turns made by national banks to the Comptroller 
of the Cnrrency, when taken before a notary pub- 
lic properly authorized and commissioned by the 
State in which such notary resides and the bank 
is located, or any other officer having an official 
seal, authorized in such State to administer oaths, 
shall be a sufficient verification as contemplated 
by said section fifty-two hundred and eleven : 

Provided, That the officer administering the 
oath is not an officer of the bank. (February 26, 
1881.) 

Section 5392, relating to perjuries under United 
States laws is as follows: 

1— 1st Sup. Rev. St. U. S. 318. 
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**Sec. 5392. Every person who, having taken 
an oath before a competent tribunal, officer, or 
person, in any case in which a law of the United 
States authorizes an oath to be administered, that 
he will testify, declare, depose, or certify truly, 
or that any written testimony, declaration, deposi- 
tion, or certificate by him subscribed is true, will- 
fully and contrary to such oath states or sub- 
scribes any material matter which he does not 
believe to be true, is guilty of perjury, and shall 
be punished by a fine of not more than two thou- 
sand dollars, and by imprisonment, at hard labor, 
not more than five years; and shall, moreover, 
thereafter be incapable of giving testimony in any 
court of the United States until such time as the 
judgment against him is reversed." 

Certain other acts, such as those relating to counter- 
feiting national bank notes, improper delivery of cir- 
culation, mutilating circulation, illegal possession of 
material for circulation, passing counterfeit circula- 
tion, and kindred crimes, have been passed by Congress 
and are found in sections 5187, 5188, 5189, 5413, 
5430, 5431, 5432, 5433, 5434 and 5437, of the Revised 
Statutes of the United States. 

The crimes denounced by these sections of the Re- 
vised Statutes are not deemed to be within the scope 
of this volume and will, therefore, not be considered; 
only those sections hereinbefore quoted in full will be 
dealt with, and they will be treated of under appropri- 
ate heads. in the chapters following. 



CHAPTER n. 

FALSE CERTinCATION OF CHECKS— EMBEZZLEMENT— 

ABSTRACTION. 

FALSE OEBTIFICATION OF CHECKS. 

Section 5208 Revised Statutes of the United States 
provides that it shall be unlawful for any 

1. officer 

2. derk • of any national banking assQciation 

3. or agent 

to certify any check drawn upon the association unless 
the 

1. person ) , . 4.1.1,1 
^ ^ I drawing the check 

2. or company j 

has on deposit with the assodation, at the time such 
check is certified, an amount of money equal to the 
amount specified in such check. 

Section 13 of the act of July 12, 1882,^ provides that 
any 

1. officer 

2. clerk • of any national banking association 

3. or agent 

who shall willfully violate the provisions of section 
5208 of the Eevised Statutes of the United States ; or 
who shall 

1— iBt Sup. Rev. St u. s., 353. 

8 
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1. resort to any device 

2. or receive any fictitious obligation 

(a) direct 

(b) or collateral, 

in order to evade the provisions of section 5208 Re- 
vised Statutes of the United States ; or who shall 

3. certify checks before the amount thereof shall 
have been regularly entered to the credit of the 
dealer upon the books of the banking associa- 
tion, 

shall be deemed guilty of a misdemeanor and shall on 
conviction thereof in any circuit or district court of the 
United States, be fined not more than five thousand 
dollars, or shall be imprisoned not more than five 
years, or both, in the discretion of the court 

The following, therefore, are the offenses denounced 
by section 5208 Revised Statutes of the United States, 
as enlarged by the act of July 12, 1882, which may be 
committed by officers, clerks, or agents, of national 
banks: 

I. Willfully certifying checks drawn upon the asso- 
ciation by any person or company unless such person 
or company has at the time such check is certified, on 
deposit with the association, an amount of money equal 
io the amount specified in such check. 

II. Resorting to any device, in order to evade the 
provisions of section 5208 Revised Statutes of the 
United States. 
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m. Receiving any fictitious obligations, directly or 
collaterally, in order to evade the provisions of section 
5208 Revised Statutes of the United States. 

IV. Certifying checks before the amount thereof 
shall have been regularly entered to the credit of the 
dealer upon the books of the banking association. 

DEFINITION OF '^CEBTIFy/' 

The word '^certify'' is of modem use, and is not a 
technical term known to the law. It goes into the stat- 
ute as popularly understood, and being thus adopted 
by the law, it thus receives an authorized legal defini- 
tion and interpretation, and, therefore it is as good 
for the indictment as for the statute. The proposition is 
entirely different from that arising when the statute 
is very general, or clearly omits an element in a crimi- 
nal offense; because, as there is no settled legal or 
technical interpretation of the word to contravene any 
use of it which the statute may adopt, nothing is omit- 
ted. I>aniel, Neg. Inst. (4th Ed.) §1603, says as fol- 
lows : **Let us consider more at length the effect of the 
certification of checks. In the first place, the bank be- 
comes at once the principal debtor. '* It is therefore 
plain that, as Daniel uses the word ''certification,'* 
it covers everything needed to bind the bank, and also 
that this includes, among other things, a redelivery by 
the bank of the possession of the check, if the law sup- 
poses such redelivery a necessary element.^ 

Section 5208, as enlarged by section 13 of the act of 
July 12, 1882, though extremely beneficial to the stock- 

i— United States v. Potter, 56 Fed. Rep. 91. C. C. 
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holders and depositors, and adding much to the se- 
curity of their investment and deposits in the bank, 
has a very narrow range, and must be interpreted ac- 
cordingly. It does not reach overdrafts, nor accept- 
ances of checks orally, or by letter or telegraph. It is 
evidently aimed at only certain persons and a special 
method of transacting business, and it must be con- 
strued upon the same strict rules which it has applied 
to itself. It shows no intention of punishing any ex- 
cept the officer, clerk, or agent, of the bank whose hand 
committed the offense. It does not exclude, however,' 
the common law rule ' ' qui facit per alium facit per se;'^ 
so, if either the president or cashier of a national bank, 
causes checks to be certified in his own name by his 
secretary, or other amanuensis, or, if the president so 
overpowers or intimidates the cashier that the latter, in 
making the certification, is the mere physical instru- 
ment of the former, the statute would apply to the offi- 
cer morally responsible according to the rule above.^ 

''cEBTIFY''— DEFINITION BY SUPREME COURT. 

The word ' ^ certify ' ' as commonly understood, implies 
that the cheque upon which the words of certification 
have been written has passed from the custody of the 
bank and into the hands of some other party and hence 
the charge is that the defendant ''did unlawfully, 
knowingly and willfully certify a certain cheque. ' ^ The 
import of that accusation is not simply that he wrote 
certain words on the face of the cheque but that he 
did it in such a manner as to create an obligation of 

2--Unlted States v. Potter, 56 Fed. Rep. 93. C. C. 
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the bank; in such a way as to make an instrument 
which can properly be called a certified cheque.* 

AMOUNT OF MONEY EQUAL TO— MEANING. 

The words in the statute ''amount of money equal 
to,'* constitute an awkward expression but are not in- 
definite nor general. They evidently mean in the stat- 
ute the same as ' * as at the least equal, ' ' or ' ' so much 
money as.'^ This is apparently one of the instances 
where the somewhat inapt but not deficient phraseol- 
ogy of the statute can be used by the pleader, under 
the general rule, without prejudice to the accused.* 

WHO MAY CERTIFY CHECKS. 

The presidentf^ and cashier® may certify checks, and 
when certified so much of the depositor's account as 
corresponds to the amount stated in the check is at 
once withdrawn from the depositor's account and be- 
comes the property of the bank.^ 

CHECK — ^DEFINITION. 

A check is the instrument by which customarily a de- 
positor seeks to withdraw his funds or any part thereof 
from the bank. It is a draft or order on the bank re- 
quiring it to pay a sum named. It may be made pay- 
able **to bearer'', or *Ho A or bearer", or **to A or 

3— Potter V. United States, 155 U. S. 444. 

4— Ui^ited States v. Potter, C. C. 56 Fed. Rep. 92. 

5— Claflin v. Farmer's Bank, 25 N. Y. 293. 

6— Merchants N. B. v. State N. B., 77 U. S. 604. 

7— Merchants' N. B. v. State N. B.. 10 Wall. 604; 77 U. S. 
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order'', or *Ho the order of A". In the two latter 
forms it must be paid to A in person, or to one deriv- 
ing title from him through his endorsement.^ 

CEBTIFIED CHECKS— DELIVEBY. 

It is not necessary to constitute the offense of un- 
lawfully and willfully certifying checks in violation of 
section 5208 Revised Statutes, and the act of July 12, 
1882, that the oflScer certifying should himself deliver 
the check to some third party outside the bank or even 
that he should take any part in such delivery. His 
offense would be complete if, after he had written the 
words of certification as stated with the intent that 
they should be used to create a contract on the part of 
the bank, the actual delivery had been made by some 
clerk or other oflScer of the bank without his actual 
knowledge. The full details of the transaction of cer- 
tifying checks by an oflScer of the bank, by which the 
words written by him upon the face of the same become 
operative to make it a '^certified check '^ are matters 
of evidence rather than of allegation.® 

EMBEZZLEMENT. 

Section 5209 of the Revised Statutes of the United 
States provides, that 

''Every president, director, cashier, teller, clerk, or 
agent of any (national banking) association*^ who em- 

8 — Morse on Banks and Banking, §363. 
9— Potter V. United States, 155 U. S. 445. 

10 — The words, "any association/' relate to any national banking 
aaaociation. United States v. Kenney, 90 Fed. Rep. 259; post, 94. 
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bezzles any of the 

1. moneys 

2. funds ^ of the association, 

3. or credits 

with the intent to injure or defraud 

1. the association, 

2. any other company, body politic, or corporate, 

3. or any individual person, 

shall be deemed guilty of a misdemeanor, and shall be 
imprisoned not less than five years nor more than 
ten/' 

DEFINITION. 

The word *^ embezzle" as used in this statute ^has a 
well defined technical meaning. It is the unlawful con- 
version by an officer of a bank to his own use, of the 
moneys, funds, or credits of the association, entrusted 
to him, with the intent to injure or defraud the bank.^^ 

The offense of embezzlement necessarily involves 
secrecy and concealment, and therefore if the prisoner, 
in rendering his account, instead of denying the appro- 
priation of property, admits it, alleging a right in him- 
self, no matter how unfounded, or setting up an excuse, 
no matter how frivolous, his offense in taking and 
keeping is no embezzlement.^ ^ 

Thus, if a i)erson, whose duty it is to receive money 
for his employer, receive money and render a true 
account of all the money he has received, he is not 

11— United States v. Youtsey, (C. C.) 91 Fed. Rep. 867. 
12—2 Am. Cr. Law, Wharton, Sec. 1940, 6th ed. 
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guilty of embezzlement, if he abscond and does not pay 
over the money.*^ 

The crime of embezzlement is a species of larceny — 
it may be called a statutory larceny— and is especially 
applicable to the unlawful conversion of property by 
clerks, agents, and servants, acting in fiduciary or trust 
capacities, and, under section 5209 Revised Statutes 
of the United States, by presidents, directors, cashiers, 
tellers, clerks, and agents of national banking associa- 
tions. It involves two general ingredients, or elements. 
Krst, a breach of trust or duty in respect of the 
moneys, goods, or properties, intrusted to the party ^s 
possession, belonging to another; and second, the 
wrongful appropriation thereof to the party's own use. 
Though kindred to theft, or larceny, embezzlement is 
a separate and distinct offense. In order to constitute 
this crime it is necessary that the property, money or 
personal effects embezzled should have previously come 
lawfully into the hands, possession or custody, of the 
party charged with such offense ; and, that while so in- 
trusted to his possession and custody, and held for the 
use and benefit of the real owner, he wrongfully con- 
verts the same to his own use. There must be an actual 
and lawful possession or custody of the property of 
another, by virtue of some trust, duty, agency, or em- 
ployment, committed to the party charged; and while 
so lawfully in the possession and custody of the prop- 
erty, he must unlawfully and wrongfully convert the 
same to his own use, in order to commit the crime of 
embezzlement.^^ 

13— 76id. 

14— United States v. Harper, (C. C.) 33 Fed. Rep. 474. 
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Mr. Justice Brown, in the case of Moore v. United 
States/^ defines embezzlement to be **the fraudulent 
appropriation of property by a person to whom such 
property has been intrusted, or into whose hands it has 
lawfully come'\ 

EMBEZZLEMENT AND MISAPPLICATION DISTINGUISHED. 

It is evidently the intention of the statute not to use 
the words '* embezzle '^ and '* willfully misapply '* as 
synonymous.^® 

While ''embezzlement and ''misapplication" are 
not convertible terms, "misapplication" is the 
broader, and covers "embezzlement." Section 5209, 
in this particular, is one of those statutes frequently 
found in criminal legislation as well as in other legis- 
lation, and in private instruments, where there is first 
a word of narrow application, and afterwar<Js a 
broader one, and so continued until there is a cer-. 
tainty that the entire purpose sought, is accomplished. 
It is not necessary under such circumstances to apply 
the rule that every word in a statute must have its 
effect to such an extent as to hold that the generic 
term is to be so peculiarly construed, contrary to its 
settled meaning, as to exclude from its scope the nar- 
rower word which precedes it.^^ 

EMBEZZLEMENT AND LARCENY DISTINGUISHED. 

The difference between the crime of embezzlement 
and that of larceny may serve to better illustrate 

15— Moore v. United States, 160 U. S. 269. 

16— United States v. Northway, 120 U. S. 332. 

17— United States v. Jewett, (C. C. A. 1 C.) 100 Fed. Rep. 840-841, 
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what is required to constitute the former offense. In 
larceny there is the ingredient of an unlawful taking 
from the possession of the owner with the intent to 
deprive him of his property, and to wrongfully ap- 
propriate the same to the use of the party so taking. 
The custody or actual possession in larceny is ac- 
quired by the party unlawfully, in the act of feloni- 
ously taking the owner's property without his con- 
sent But in embezzlement there is no wrongful or 
unlawful acquisition of the custody or possession 
of the property embezzled ; on the contrary, the party 
embezzling must be lawfully in possession by virtue 
of some employment, trust, or agency, under and 
'with the consent of the owner, and while so, he 
wrongfully converts the same to his own use.^® 

MANUAL CUSTODY OF MONEYS, FUNDS, ETC., NOT NECES- 
SARY IN EMBEZZLEMENT. 

It is not necessary that the party charged should 
have been in the exclusive custody or possession of 
the moneys and funds of a banking association, at the 
time of the conversion to his own use, to constitute 
the offense of embezzlement. If it be established by 
the proof that the business and assets of a bank were 
actually or practically intrusted to the care and man- 
agement of an officer or agent, and that, by virtue of 
his position as such officer or agent of such bank, he 
has, not merely access to, or constructive possession 
of, but such actual custody of the moneys^ funds, and 
credits of the association as enables him to have and 
exercise control over the same, that would place him 

18— United States v. Harper, (C. C.) 33 Fed. Rep. 474-475. 
2 
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in the lawful possession of such funds and other prop- 
erty; and if, while so lawfully in the possession of 
the assets, funds and credits, or other property com- 
mitted to his care and custody for the benefit of the 
bank, he wrongfully converts any part or portion of 
the same to his own use, with intent to injure or de- 
fraud the association, he would be deemed guilty of 
embezzlement. If his position or employment gives 
him a superior, or a joint and concurrent possession, 
with subordinate employees or agents of the bank, 
that would be suflScient to place him in sudi lawful 
possession as would enable him to commit the crime 
of embezzlement in relation to assets of a bank so 
committed to his keeping.^ ^ 

ABSTBlAOTION, 

Section 5209 of the Revised Statutes of the United 
States provides that, 

** Every president, director, cashier, teller, clerk, or 
agent of any (national banking) association who ab- 
stracts any of the 

1. moneys 

2. funds }-of the association, 

3. or credits 

with the intent to injure, or defraud, 

1. the association, 

2. amy other company, body politic or corporate, 

3. or any individual person, 
or with the intent to deceive^^ 

19— United States v. Harper, (C. C.) 33 Fed. Rep. 475-476. 
20— United States v. Northway, 120 U. S. 334. 
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■ 

1. any oflScer of the association^ 

2. or any agent appointed to examine the affairs 
of any such association, 

■ 

shall be deemed guilty of a misdemeanor, and shall 
be imprisoned not less than five years, nor more than 
Iten.'^ 

DEFINITION. 

The word *' abstract'* as used in section 5209 Re- 
vised Statutes, is not a word of settled technical 
meaning like the word '^embezzle'' as used in the 
statutes defining the offense of embezzlement, and 
the words *'take, steal, and carry away'' as used to 
define the offense of larceny at common law. It is 
a word, however, of simple popular meaning, without 
ambiguity. It means to take or withdraw from, so 
that to abstract the funds of a bank, or a portion 
of them, is to take and withdraw from the possession 
and control of the bank the moneys and funds alleged 
to be so abstracted. This, of course, does not em- 
brace every element of that whidi under this section 
of the statute is made the offense of criminally ab- 
stracting the funds of the bank. To constitute that 
offense, within the meaning of the act, it is necessary 
that the moneys and funds should be abstracted from 
the bank: (1st) without its knowledge and con- 
sent ;2^ (2nd) with the intent to injure or defraud it 
or some other company or person; or (3rd) to deceive 

21 — ^But see United States v. Eno, 56 Fed. Rep. 220; posty. ill; 
also United States t. McKnight^ 115 Fed. Rep. 972; post, 147, 
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some officer of the association or an agent appointed 
to examine its affairs.^^ 

NO PREVIOUS POSSESSION NECESSARY AS IN EMBEZZLEMENT* 

No- previous lawful possession, as in the crime of 
embezzlement, is necessary in order to the commission 
of this offense ; nor is it material by what means, 
contrivances, or devices the abstraction of its funds 
from the possession of the bank is effected and ac- 
complished. It may be done by one act or a succes- 
sion of acts, or it may be effected by fraudulent 
schemes and contrivances, under the color of loans, 
discounts, checks, or entries. The methods of its ac- 
complishment do not change the character of the act. 
If the ultimate result is to wrongfully obtain funds 
or moneys of the bank, without its knowledge or con- 
sent, and convert the same to the wrong-doer's use 
and benefit, the instrumentalities resorted to or em- 
ployed to effect that end in no way change the crim- 
inal character of the act.^* 

ABSTRACTION AND LARCENY DISTINGUISHED. 

In the Northway case ^^ it was cohtended on behalf 
of the defendant that the offense of abstracting the 
moneys and funds of a bank under section 5209 Re- 
vised Statutes, was exactly equivalent to the offense 
of larceny and that it could only be technically and 
appropriately described by using the words to de- 

22— United States v. Northway, 120 U. S. 334. 

23— United States v. Harper, (C. C.) 33 Fed. Rep. 480. 

24— United States v. Northway, 120 U. S. 335-336. 
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scribe the offense of larceny at common law; it being 
contended that the charge should have been *^did ab- 
stract, take and carry away'^ In replying to this con- 
tention of defendant's the court says: 

^*The answer to this point, it seems to us, is two^- 
fold. If, as is contended, an analysis of the section of 
the statute demonstrates that the legislative intent 
was simply to describe the offense of larceny, by an 
ofjcer or agent of the bank of its funds, then there is 
no ambiguity or uncertainty in using the word ''ab- 
stract'' in the indictment, as used in the statute, fully 
to describe the offense charged; for, according to the 
argument, it can mean nothing else, and the legis- 
lature, by substituting the word ''abstract" for the 
words which are required technically to describe the 
offense of larceny, have justified the use of the same 
word in the indictment. But, in the next place, we 
do not admit the proposition that the offense of "ab- 
stracting" the funds of the bank under this section is 
necessarily equivalent to the offense of larceny. The 
offense of larceny is not complete without the animus 
furandi, the intent to deprive the owner of his prop- 
erty, but under § 5209 an officer of the bank may be 
guilty of "abstracting" the funds and money and 
credits of the bank without that particular intent. 
The statute may be satisfied with an intent to injure 
or defraud some other company, body politic or corpo- 
rate, or individual person, than the banking associa- 
tion whose property is abstracted, or merely to de- 
ceive some other officer of the association, or an agent 
appointed to examine its affairs. This intent may 
exist in a case of abstracting without that intent 
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which is necessary to constitute the offense of steal- 
ing/ '25 

:ABSTRACT AND MISAPPIiY DISTINGUISHED. 

The word '^abstractj'' unlike the word ** misapply'* 
as used in section 5209 Revised Statutes of the United 
States, is not ambiguous, because it does not appear 
from other sections of the national banking act that 
there are two or more kinds of abstracting, both un- 
lawful, but only one describe!, and punishable, as 
a criminal offense. The word ** abstract'* as used in 
the statute, therefore, has but one meaning, being that 
which is attached to it in its ordinary and popular 
use. It is to be accepted with that meaning in fram- 
ing an indictment under the section, which is not re- 
quired, in order to be suflScient, to contain more than 
those allegations which are necessary, when added to 
the allegation of abstraction, to complete the descrip- 
tion of the offense intended by the statute.^^ 

ANOTHER DEFINITION OF ABSTRACTION. 

To constitute the offense within the meaning of the 
act, it IS necessary that the moneys, funds, or credits 
of the bank or a portion of them should be abstracted 
from the bank without its knowledge and consent, and 
with intent to injure or defraud it, or some company 
or person other than the bank. Abstraction under 
section 5209 Revised Statutes,^''^ is the act of one who, 
being an oflScer of a national banking association, 

25~United States v. Northway, 120 U. S. 335-336. 
2&— United States v. Northway, 120 U. S. 334-335. 
27— United States Comp. St. 1901, 3497. 
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wrongfully takes or withdraws from it any of its 
moneys, funds, or credits, with intent to injure or 
defraud it, or some other person or company, and, 
without its knowledge and consent, or that of its 
board of directors, converts them to the use of him- 
self, or of some person or company other than the 
hank. No previous lawful possession is necessary to 
constitute the crime, nor does it matter in what man- 
ner it is accomplished. It may be done by one act, 
or by a succession of acts. It may be done under 
color of loans, discounts, checks, and the like. The 
means used do not change the nature of the act If 
the necessary or natural result is to wrongfully with- 
draw funds or moneys of the bank, without its actual 
knowledge and consent, by its board of directors, and 
to convert the same to the use and benefit of the ab- 
stractors, or to that of some person or company other 
than the bank, the means resorted to are of no con- 
sequence, and in no way affect its criminal nature.^ 

28— United States v. Breese, 131 Fed. Rep. 921. 
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WILLFUL RilSAPPUCATION AND FALSE ENTRIES. 

WILLFUIi MISAPPUCATION. 

Section 5209 of the Eevised Statutes of the United 
States provides, that, 

** Every president, director, cashier, teller, clerk, or 
a^nt, of any (national banking) association who will- 
fully misapplies any of the 

1. moneys \ 

2. funds V of the association, 

3. or credits ) 

with the intent to injure or defraud, 

1. the association, 

2. any other company, body politic, or corporate, 

3. or, any individual person, 
or with the intent to deceive, 

1. any officer of the association, 

* 

2. or any agent appointed to examine the affairs 
of any such association, 

shall be deemed guilty of a misdemeanor, and shall 
be imprisoned not lees than five years, nor more than 
ten.'' 

24 
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DEFINITION. 

The willful misapplication which is made a crim- 
inal offense by this section of the statute means a 
misapplication knowingly and designedly made by 
the officer charged, for his own use and benefit; or 
for the use and benefit of some person or company 
other than the asso<3iation whose funds, moneys, or 
credits are taken. To constitute this crime of will- 
fully misapplying the moneys, funds and credits of a 
national bank, there must be, therefore, a wrongful 
appropriation or conversion by the officer charged to 
his own use, or to the use of some one other than the 
association, with intent to injure or defraud the asso- 
ciation or some other person or company. 

In order to constitute the offense of misapplication, 
it is not necessary that the accused should have been 
previously in the actual possession of such moneys, 
funds, and credits, under or by virtue of any trust, 
duty, or employment committed to him. The statute 
makes it a criminal offense for any president, cashier, 
teller, clerk, or agent, of a national bank to willfully 
misapply its assets. Such willful misapplication may 
be either for his own use, or for the benefit or ad- 
vantage of some company or person other than the 
association.^ It is not necessary to the commission 
of this offense that the officer making the willful mis- 
application should derive any personal benefit from 
the transaction. When the funds or assets of the 
bank are unlawfully taken from its possession, and 

1— United States v. Britton, 107 U. S. 668; United States v. East- 
man, 132 Fed. Rep. 551. 
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afterwards willfully misapplied by converting them 
to the use of any person other than the bank^ with 
intent to injure or defraud, the offense as described in 
the statute is committed. This criminal act may be 
done directly and personally by the accused, or it 
may be done indirectly through the agency of another. 
If the officer charged has such control, direction, and 
power of management by virtue of his relation to the 
bank as to direct an application of its funds in such 
manner and under such circumstances as to consti- 
tute the offense of willful misapplication, and actually 
makes such direction, or causes such misapplication, 
to be made, he is equally as guilty as if it were done 
by his own hands.^ 

DISTINCTION BETWEEN WILLFUL MISAPPLICATION AND 

EMBEZZLEMENT. 

The words ''embezzle** and ''willfully misapply*' 
are not synonymous, and it was evidently not the 
intention of the statute so to use them. 

A willful and criminal misapplication of the funds 
of the association may be made by an officer or agent 
of the bank without having previously received them 
into his manual possession. If it were necessary to 
the commission of the offense of willfully misapply- 
ing the funds of the bank that they should have come 
previously into the possession of the defendant in his 
official capacity, so that he could be said to have 
been intrusted with their possession, all distinction 

2— United States v. Harper, (C. C.) 33 Fed. Rep. 478-479. 
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between the offense of willful misapplication of the 
funds and of embezzlement would disappear.^ 

The willful misapplication made an offense by sec- 
tion 5209 Revised Statutes, means a misapplication 
for the use, benefit or gain of the party charged, or 
of some company or person other than the associa- 
tion.* 

To constitute the offense there must be a conversion 
to his own use or the use of some one else of the 
moneys and funds of the association by the party 
charged. This is an essential element of the offense.*^ 

MANUAL POSSESSION OF FUNDS MISAPPLIED NOT NECES- 

SABY. 

It is not necessary in order to misapply the funds 
of a bank that the officer charged should be in actual 
possession of them by virtue of a trust committed to 
him. He may abstract them from the funds of the 
bank unlawfully and afterwards criminally misapply 
them, or by virtue of his official relation to the bank 
he may have such control, direction, and power of 
management, as to direct an application of the funds 
in such a manner and under such circumstances as 
to constitute the offense of willful misapplication.^ 

This point was raised in the case of United States 
V. Fish.*^ There it was claimed that the accused was 
improperly convicted upon the first and fourth counts, 

3— -United States v. Northway, 120 U. S. 332, 
4~United States v. Britton, 107 U. S. 666. 
5— United States v. Britton, 107 U. S. 666-667. 
6— United States v. Northway, 120 U. S. 332. 
7— United States v. Fish, 24 Fed. Rep. 591. 
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because there was no evidence that he personally took 
any money from the bank, nor was he personally 
present when any other person took away money ; aad 
it was contended that a personal taking of maney 
of the bank was the act made punishable by the stat- 
ute. The court said: **The statute is not so under- 
stood. It says, * embezzles, abstracts, or willfully 
misapplies \ Each of these words must be given 
effect. The word * misapply^ was intended to include 
acts not covered by the previous words 'embezzle^ or 
* abstract.* To give to the word * misapply* the same 
meaning as the word * embezzle* is to eliminate a word 
from the statute. This cannot be done. Nor can the 
provision that the acts prohibited shall be deemed a 
misdemeanor, be disregarded. By this provision the 
law in ordinary cases of misdemeanor is made ap- 
plicable, and by that law the officer who causes or pro- 
cures the money of the bank to b© misapplied is a 
principal offender, and may be charged as such. 
Aiders and abettors who are not officers of the bank 
are covered by the last clause of the section.**^ 

MISAPPLYING FUNDS WITHOUT ADVANTAGE TO ACCUSED. 

The purpose of the statute is to preserve the 
moneys, funds, and credits of the bank for legitimate 
bank purposes, and to meet obligations incurred in 
its business. It therefore makes it a criminal offense 
to misapply and convert the funds of these banks, 
notwithstanding the fact that the person so misap- 
plying them receives from the misapplied funds no 

8— United States v. Fish, 24 Fed. Rep. 591. 
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benefit or advantage for himself, but intended these 
for others.® 

CBIMINAL MISAPPLICATION AND MALADMINISTRATION 

DISTINGUISHED. 

The honest exercise of official discretion in good 
faith, without fraud, for the advantage, or supposed 
advantage, of the association is not punishable ; but if 
official action be taken, not in the honest exercise of 
discretion, in bad faith, for personal advantage, and 
with fraudulent intent, it is punishable. There is 
no support to the position taken that whatever is done 
by a bank officer in his official capacity, however 
wrongful or fraudulent, as against the bank, is mere 
maladministration, and not a crime.^^ 

MISAPPLICATION —LOAN. 

A loan made in bad faith with intent to defraud or 
injure the association is not an unwise act, but a 
fraudulent act, and, strictly speaking, no loan at all.** 

MISAPPLICATION BY MEANS OF OVERDRAFTS. 

One of the most prevalent forms of misapplying 
or abstracting the moneys and funds of a bank by 
its officers or agents, is by overdrawing their accounts. 
If an officer or agent of a national bank, knowing that 

9— -United States v. Breese, 106 Fed. Rep. 684-685; United States 
V. Lee, (C. C.) 12 Fed. Rep. 819. 

10— United States v. Fish, 24 Fed. Rep. (C. C.) 588; Britton Gases, 
107. and 108, U. S. 

11— United States v. Fish, (C. C.) 24 Fed. Rep. 589. 
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he has no money to his credit in the bank, and no 
right to draw money therefrom, obtains money from 
the bank to which he has no right by means of an 
overdraft, with intent to defraud, and converts the 
same to his own use in fraud of the bank, he com- 
mits an offense against section 5209 Eevised Statutes. 

The statute is not confined to acts done by an offi- 
cer of the bank in the exercise of power acquired by 
means of his office. Its intention was to punish cer- 
tain acts which it describes, when such acts are done 
by one holding the relation to the bank of president, 
director, cashier, teller, clerk, or agent. Among the 
acts enumerated is the act of misapplying money of 
the association, and, a conversion by an officer of 
money of the bank, of which he has acquired the pos- 
session or control by means of his overdraft, drawn 
without right, and with intent to defraud, would con- 
stitute a misapplication of the money of the associa- 
tion within the meaning of the statute.^ ^ 

The same is true where an officer of a bank with 
fraudulent intent discounts paper of or permits an 
insolvent outsider to overdraw his account in the 
bank. 

If an officer of a bank knowingly and unlawfully 
and with the intent to injure or defraud the bank wiU- 
'fuUy misapplies the moneys, funds, or credits of the 
bank, by cashing, discounting and paying for the use 
and benefit of another, knowing him to be insolvent, 
out of the moneys, funds, and credits, of the bank, 
any notes, drafts, or bills of exchange, drawn by 
and upon insolvent persons, firms and companies, 

12— United States v. Warner, (C. C.) 26 Fed. Rep. 617. 
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knowing them to be insolvent^ and knowing such notes^ 
dtaltSy or bills of exchange, to be valueless, he would 
be guilty of willful misapplication of the bank's 
moneys, funds and credits.^ ^ 

FALSE ENTRIES IN BOOKS, EEPOBTS AND 

STATEMENTS, OF A NATIONAL 

BANKING ASSOCIATION. 

Section 5209 of the Revised Statutes of the United 
States provides, that, 

'* Every president, director, cashier, teller, clerk, or 
agent, of any (national banking) association who 
makes any false entry in 

1. any book, 

2. report, ^of the association, 

3. or statement 

with the intent in either case 

1. to injure, 

2. or defraud, 

(a) the association, 

(b) any other company, body politic or cor- 
porate, 

% 

(c) or any individual person, 
or, with the intent to deceive, 

1. any officer of the association, 

2. or any agent appointed to examine the affairs 
of any such association, 

13— Coffin V. United States, 162 U. S. 675-676. 
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shall be deemed guilty of a misdemeanor, and shall 
be imprisoned not less than five years, nor more than 
ten^\ 

Section 5211 Revised Statutes of the United States, 
relating to reports by national banking associations, 
to the Comptroller of the Currency, reads as follows: 

Sec. 5211. Every association shall make to the 
Comptroller of the Currency not less than five 
reports during each year, according to the form 
which may be prescribed by him, verified by the 
oath or aflfirmation of the president or cashier of 
such association, and attested by the signature of 
at least three of the directors. Each such report 
shall exhibit, in detail and under appropriate 
heads, the resources and liabilities of the associa- 
tions at the close of business on any past day by 
him specified; and shall be transmitted to the 
Comptroller within five days after the receipt of 
a request or requisition therefor from him, and in 
the same form in which it is made to the Comp- 
troller shall be published in a newspaper pub- 
lished in the place where such association is es- 
tablished, or if there is no newspaper in the place, 
then in one published nearest thereto in the same 
county, at the expense of the association; and 
such proof of publication shall be furnished as 
may be required by the Comptroller. The 
Comptroller shall also have power to call for spe- 
cial reports from any particular association when- 
ever in his judgment the same are necessary in 
order to a full and complete knowledge of its 
condition. ' ' 
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Under the act of February 26, 1881, the oath or 
aflBnnation required by section 5211 may be taken be- 
fore a notary public, or any other officer having an 
official seal and authorized by the State laws to ad- 
minister oaths. 

The false entry in any book, report or statement, 
made criminal by section 5209 Revised Statutes, must 
be made by an officer, clerk, or agent, of the bank 
The making of an entry in a report and the making 
of the report to the Comptroller are two wholly dif- 
ferent things. By section 5211 Revised Statutes the 
report must be made by the association and must be 
verified by the oath or affirmation of the president 
or cashier and attested by the signatures of at least 
three of the directors. But under section 5209 there 
is no penalty affixed to the association or its officers 
for making a false report, nor to the president or 
cashier for verifying such report. The penalty im- 
posed by section 5209 is affixed to the one who makes 
any false entry in any book, report, or statement of 
the association; and that penalty is applicable to any 
officer or agent of the bank who actually makes the 
entry with intent to injure or defraud the associa- 
tion, any other company or individual person, or to 
deceive any officer of the association, or any agent 
appointed to examine the affairs of any such associa- 
tion.** 

FALSE ENTEIES — ATTESTATION OP BEPORTS BY DIEECTORS. 

D. and F. were directors of a national bank and 
had * * attested * ' a certain report to the Comptroller 

14 — Cochran & Sayre v. United States, 157 U. S. 293. 
3 
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of the Currency shomng the condition of the bank at 
the time. The report contained false entries. The 
defendants were charged with the making of the false 
entries in the reports. A special demurrer was filed 
in which the principal contention was that the statute 
intended to punish the officers for doing wrongly what 
it was their duty to do rightly; that section 5211 Re- 
vised Statutes required the directors to only ** attest^' 
the report, i. e., witness the verification, and that it 
was not their duty to make or verify the report; that 
making a false entry in a report was not a breach of 
their duty as officers; that if they were liable at all 
it must be under the aid and abet clause in section 
5209, and not as principals. 

Circuit Judge Putnam in discussing the points raised 
by the special demurrer, said: 

*' While I have not yet been able to satisfy myself 
with the line of argument of counsel for Mr. D. based 
on the supposed history of legislation, I must never- 
theless hold that indictments Nos. 1,213 and 1,214, 
against Thomas D. and Jonas H. F. are not sustained 
by any statute. They are not based on the last clause 
of section 5209 of Revised Statutes, punishing aiding 
and abetting; but the accused are directly charged in 
their official character as directors with making false 
entries in reports to the Comptroller. 

Their specific duties as to such reports are cov- 
ered by the words, *and attested by the signature 
of at least three of the directors \ By the statute 
these reports are required to be made *by the asso- 
ciation ^ and to be 'verified by the oath of the presi- 
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dent or cashier ^ The provision for attestation by the 
directors was not in the banking act of 1864, but came 
in by the additional or amendatory act of March 3, 
1869. No case has been cited, nor have I found one, 
where an indictment of this character has been sus- 
tained, unless it be United States v. Means.^*^ The re- 
port of this case covers only a charge to a jury, which, 
of course, never carries much weight as an authority. 
Moreover, the question involved here does not seem 
to have been discussed or specially considered. All 
the other cases have been against the cashier or presi- 
sident who verified the report. United States v. Brit- 
ton,** was a ease of false entry in books by the presi- 
dent, an executive oJEcer, and is not in any way 
analogous. 

The indictments allege, in conformity with the stat- 
ute, that the reports were made by the association. 
They do not charge that F. or D. made the reports, 
or had any authority to make them, or that they were 
made by order of the directors, including F. and D. 
Tbe reports are set out in the indictments by their 
tenor. Those which the court has examined appear 
in the usual form, signed by the cashier, and verified 
by his oath, and attested, as required by statute, by 
three directors, including in some cases F., and in 
others D. 

It would be an unnatural and strained construction 
of the statute to hold that the words * false entry* 
mean 'forged* entry, * fictitious* entry, or any other 

15 — ^United States v. Means, 42 Fed. Rep. 599. 

16— United States v. Britton, 107 U. S. 655; 2 Sup. Ct. Rep. 512. 
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entry made by any person not authorized to make the 
report, or, at least, who did not make it. The context 
of the statute shows that the word * false' is used in 
contradistinction to the word * correct', and that the 
statute in this particular relates only to those who 
have the right or authority to make correct and true 
entries or reports, or who assume such authority, and 
to none others. Presumably these reports are made 
by the cashier or president, who, as the executive offi- 
cers, are authorized to verify them; and presumably 
any entry made in them by any other person would 
not be a false one within the meaning of the statute, 
but fictitious, forged, or otherwise unauthorized. I 
make, however, the qualification that if the indictments 
alleged that the directors, as a board or otherwise, 
including the accused, authorized a report false in 
whole or in part, the case might stand differently. 

I do not wish it understood that this conclusion rests 
on any narrow ground. Giving the United States the 
full advantage of all that appears in the reports set 
out in the indictment, and assuming that F. and 
D. attested them, and that it was so alleged, yet, 
with all that, and with whatever force may be given 
to the word 'attested', it would still be certain that 
this word does not go so far as to intend that in any 
legal sense they made the reports, or any entry in 
them. If F. and D. have, by their attestation, or 
otherwise, with criminal intent and knowledge, given 
currency to reports false in any particular, that por- 
tion of the Revised Statutes (section 5209) which pun- 
ishes those who aid or abet is especially apt to reach 
them. The existence of that appropriate provision 
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warns the court that it ought not to strain other por- 
tions of the statute, to meet what this is intended to 
plainly and aptly cover/ '^''^ 

FALSE ENTRIES— WHAT ARE AND WHAT ABE NOT. 

It cannot be a false entry to make a recital on the 
books of the bank which speaks the truth.^® ** False" 
means willfully and intentionally false, with intent to 
deceive.^® 

It is clear that the making of a false entry, is a 
concrete offense which is not committed where the 
transaction entered actually took place, and is en- 
tered exactly as it occurred.^^ 

Any entry in the books of the bank which is inten- 
tionally made to represent what is not true, does not 
exist, with intent either to deceive its officers, or de- 
fraud the association, is a false entry within the mean- 
ing of the statute making it a criminal offense. It 
may be done personally or by direction. If the false 
entry is calculated to deceive or defraud, the making, 
or causing it to be made on the books, with the in- 
tent to deceive or defraud, is all that is necessary to 
bring the act within the meaning of the statute, and 
make it a criminal offense. The circumstance that 
the attempt to deceive by making the false entry was 
not done in an adroit or skillful manner, does not 
relieve the act of its criminal character, nor will the 

17— United States v. Potter, 56 Fed. Rep. 93-94. 
18— United States v. Young, (D. C.) 128 Fed. Rep. 115. 
19— United States v. AHen, 10 Biss. 90. 

20— Coffin V. United States, 156 U. S. 463; Coffin v. United States, 
162 U. S. 684. 
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fact that the falsity of the entry could be easily ex- 
posed or detected by inquiry, or the examination of 
o«ther books of account, render such an entry any the 
less false and criminal, if made to deceive or defraud. 
In order to convict a defendant of making false en- 
tries in the books of the bank, it is not necessary to 
show that the entries were made by his own hand, or 
in his presence.^^ 

It is perfectly apparent that any false entry in any 
account book of a bank, used in transacting its busi- 
ness, is calculated to deceive. The fact that its falsity 
may be exposed by examination of other books of ac- 
count, does not render it any the less a false entry 
made with intent to deceive. If the false entry is cal- 
culated to deceive, the making of it in the books of the 
association, with intent to deceive, is all that is neces- 
sary to bring the act within the meaning of the stat- 
ute. The circumstance that the attempt to deceive, 
by making a false entry, was not an adroit and skill- 

ful one, does not relieve the act of its criminal char- 
acter.22 

ALTERATIONS ARE FALSE ENTRIES. 

The contention was made on behalf of the defendant 
that the indictment merely charged an alteration of 
an entry previously made, which was correct when 
made, and that section 5209 had not made it an offense 
to alter an entry, even though the books of the asso- 
ciation were thereby falsified. The court in consider- 
ing this contention spoke as follows: 

21— United States v. Harper, (C. C.) 33 Fed. Rep. 480-481. 
22— United States v. Britton, 107 U. S. 664. 
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**As there are no adjudications applicable to the 
question at issue it must be decided by a fair interpre- 
tation of the phrase 'make any false entry', and also 
by a due consideration of the purpose of the statute, 
and the mischiefs intended to be guarded against. In 
section 5209 the word * entry' is used with reference 
to books of account, reports, and statements. When 
used in such connection Webster defines the word as 
'the act of making or entering a record'; that is to 
say, the act of making a record of a fact or trans- 
action. But in section 5209 it is obviously used to 
denote the result of the act, rather than the act itself. 
It signifies that which is written, be it words or fig- 
ures, and if that which is so written, misrepresents 
the fact or transaction which it was intended to au- 
thenticate, then it is a false entry, within the mean- 
ing of the statute. When a person makes an entry in 
books of account, the act may involve, and oftentimes 
does involve, an alteration of an entry previously 
made; but the act does not lose its character on that 
account. An entry is made, notwithstanding the fact 
that a previous entry is altered. Adopting the defi- 
nition before stated of the words 'entry' and 'false 
entry' it appears to me that a person makes a false 
entry, within the meaning of the statute, who erases 
one or more figures from a number already written in 
a book of account, and writes other figures in lieu 
thereof, so that the fact intended to be recorded is 
falsified. I can see no substantial difference between 
erasing certain figures of a number, and writing dif- 
ferent ones in their place, and making an entry every 
part of which is in the writer's handwriting. The act 
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in question, as I conceive, may be correctly termed 
either the alteration of an entry or the making of an 
entry. It may appropriately be said of such an act 
that an * entry has been made' rather than * altered', 
because a new number is the result of the act, and for 
the reason that a new record is created which bears 
different testimony as to the fact or transaction in- 
tended to be authenticated. If attention is paid to 
the purpose which underlies the law under which the 
indictment is framed, there is ample ground to base 
an inference that the construction above given is in 
accordance with the legislative intent. The statute 
was obviously enacted to prevent bank ofl&cials and 
employes from concealing the actual financial con- 
dition of national banking associations, by means of a 
falsification of any of the books of account or state- 
ments or reports which they are by Uw required to 
make. With this purpose in view, it cannot be sup- 
posed for a moment that the law was framed with a 
view of punishing persons who made original false 
entries, and, at the same time, of exempting from pun- 
ishment those who falsified correct entries previously 
made, by erasing figures and substituting different 
ones in their stead. I think it is too clear for argu- 
ment that Congress intended, at least, to punish such 
acts as are described in the second, fourth and sixth 
counts of the indictment, and I am furthermore of the 
opinion that, by the prohibiting Hhe making of any 
false entry' and imposing a penalty for so doing, they 
have used language fully adequate to that purpose. ' '** 

23— United States v. Crecilius, (D. C.) 34 Fed. Rep. 31-32. 
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FALSE ENTRY— MISTAKE. 



It was not the purpose of Congress to punish an 
ofl&cer who, through an honest mistake makes an entry 
in one of the books or reports of the bank which he 
believes to be true, when it is in fact, false. The false 
entry that is punishable under section 5209 is an 
entry that is knowingly and intentionally false when 
made, and, as said before, must be made by the de- 
fendant or by his direction, and under tHe statute it 
must of course be made with the intention either to 
injure or defraud the bank or some other corporation 
or some firm or person; or to deceive some officer of 
the bank; or to deceive some agent appointed, or 
thereafter appointed, to examine the affairs of the 
bank.24 

FALSE ENTRIES— MADE BY DIRECTION. 

The crime of making false entries by an officer of 
a national bank with the intent to defraud, defined in 
the Revised Statutes of the United States, section 
5209, includes any entry on the books of the bank 
which is intentionally made to represent what is not 
true or does not exist, with the intent either to de- 
ceive its officers or to defraud the association. The 
crime may be committed personally or by direction.^^ 

It is not necessary, in order to convict one of mak- 
ing false entries iti the books of a bank, that it be 
shown that the entries were made by his own hand, 
or in his presence. It is sufficient if it be shown that 
the entries were in fact false in the particulars 

24— -United States v. Allis, (C. C.) 73 Fed. Rep. 170-171. 
25— Agnew V. United States, 165 U. S. 52. 
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charged, and made as part of the regular and usual 
course of book-keeping pursued in the bank, in con- 
formity with directions to that effect given by the 
accused for the purpose of fraud and deceit, he know- 
ing that the entries were false.^^ 

So it was held in the AUis case that a false entry 
made in the books or reports of the bank by a clerk, 
book-keeper or other subordinate employee or officer, 
by the command or direction of the president of the 
bank, is a false entry made by the president, and he 
is liable to punishment for it under section 5209 if 
he gives the direction, knowing the entry to be false 
and with the intent to injure, defraud or deceive.^^ 

Proof of the command or procurement may be 
direct or indirect, positive or circumstantial, but it is 
a matter for the jury and not of legal competency.^* 

REPOBTS TO COMPTBOLLEB— CONFLICT OF AUOTHOBITIES— • 

VOLUNTARY STATEMENTS. 

Section 5211 provides for two classes of reports, 
viz : those required to be made not less than five times 
each year upon the request *or requisition of the 
Comptroller; and special reports which may be called 
for by the Comptroller whenever he may deem it 
necessary in order to a full and complete knowledge 
of the bank's condition. Section 5209 denounces any 
false entry in any book, report, or statement, of the 
association. 

26— United States v. Fish, 24 Fed. Rep. 593; Van Campen's Case, 
2 Ben. 419. 
27— United States v. Allis, (C. C.) 73 Fed. Rep. 172. 
28— United States v. Gooding, 12 Wheat. 460. 



FALSE ENTRIES. 43 

In the case of United States v. Booker,^® it was 
held that it was not necessary that a report such as 
mentioned in section 5211 should be one which the 
association was bound by law to make, but that it was 
sufficient if the report was made in the due course of 
the business of the bank. The following language 
in United States v. Potter,^^ was disapproved: **In 
the absence, therefore, of any authority cited to the 
contrary, I hold that no report is within the purview 
of this penal statute, (5209), imless it is shown to be 
in conformity with law in everything except in the 
matter of the false entry.'' 

In discussing this same question in the case of Bacon 
V. United States,^^ the circuit court of appeals speak- 
ing through Judge Thayer says: 

* * We perceive no reason why a false report or state- 
ment made voluntarily to the Comptroller of the Cur- 
rency in relation to the condition of a national bank 
for the purpose of inducing some action on the Comp- 
troller's part, or of forestalling certain action which 
he contemplates taking, should not be deemed an 
offense, as well as the making of a false report pur- 
suant to a call or request from that officer, provided 
the act is done with the intent specified in the stat- 
ute. The law was designed, we think, to prevent bank 
officials and employes from making any false entry 
in the books of the bank, and from making any false 
representations concerning its financial condition and 

29— United States v. Booker, (D. C.) 80 Fed. Rep. 379 

30— United States v. Potter, (C. C.) 56 Fed. Rep. 83, 97, 102. 

31— Bacon v. United States, (C. C. A. 8tli Ct) 97 Fed. Rep. 38. 
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resources in any report or statement which they may 
see fit to make in behalf of the bank to the comptroller 
of the currency, or to persons appointed to examine 
its condition, for the purpose af influencing their 
action. The reasons given in United States v. Booker,^^ 
for holding that the report referred to in section 5209 
is not restricted to the reports specified in sections 
5211, 5212, but comprehends as well other reports 
made in behalf of national banking associatipns, com- 
mend themselves to our judgment as in all respects 
sound. Moreover, if it should be conceded that sec- 
tion 5209 has reference only to false reports that are 
made to the comptroller pursuant to his request, we 
should nevertheless feel constrained to hold that, 
when the report in this case was admitted in evidence, 
the proof was adequate to create a presumption that 
the report had been made in obedience to a request 
from the comptroller, and that no further evidence 
on that point was necessary to warrant its admission. 
It emanated from a high public office. It was made 
on a form that had been prescribed by the comptroller 
of the currency for use by national banks when re- 
ports as to their condition were called for. The copy 
of the report was duly authenticated under the hand 
and seal of that officer as a copy of an original re- 
port, properly on file in his office; and upon the 
assumption that the law affords no warrant for the 
making and filing of such reports in the office of the 
comptroller without a precedent request, a presump- 
tion naturally arose from the fact that the report had 

32--United States v. Booker, 80 Fed. Rep. 376. 



FALSE ENTRIES. 45 

been accepted and filed, that it had been duly called 
for by the comptroller.''^^ 

FALSE ENTEIES BY ASSISTANT CASHIEB— BY BOOKKEEPEB 

AT BEQUEST OF EXAMINES 

The false entries must be made by an officer, clerk, 
or agent of the bank, and an assistant cashier falls 
within the category of clerk or agent as mentioned 
in section 5209, and, may make a false entry in a 
report required by section 5211; and it makes no dif- 
ference whether the report was subsequently verified 
by him or by the president or cashier in person.^^ 

In the case of United States v. Eqe,^® the book- 
keeper, Eqe, made certain entries in a statement pre- 
pared by him at the request and for the use of the 
bank examiner. 

Judge Butler, district judge, in charging the jury 
in this case in part said: 

*'I am decided in the opinion that it would be un- 
just to hold that congress, in fixing the responsibility 
of bank officers, intended to cover such an act as was 
performed by this defendant, at the expense of the 
examiner. The statute defines explicitly the duties 
of such officers; the books which the clerks should 
keep; the statements and reports they shall make; 
and requires faithfulness and honesty in the discharge 
of these duties, making the officers responsible crim- 
inally, and subjecting them to severe penalties for 

33— Bacon v. United States, (C. C. A. 8th Ct.) 97 Fed. Rep. 38. 
34 — Ck)cliran & Sayre v. United States, 157 U. S. 289. 
35— United States v. Eqe, 49 Fed. Rep. 853. 
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failure. I consider it clear that a proper construc- 
tion of the statute will not jyennit the defendant to 
be held responsible under it for the services he ren- 
dered the examiner. His act in complying with the 
examiner's request was voluntary; as an officer of 
the bank, he was not required to perform it Even 
if this view was open to question, the defendant should 
have the benefit of the doubt; but in my judgment 
there is no room for doubt. The statute is highly 
penal, and should therefore receive a strict construc- 
tion. The defendant is therefore entitled to an ac- 
quittal. ''«« 

3&— United States v. Eqe, 49 Fed. Rep. 853. 



CHAPTER IV. 

AIDERS AND ABETTORS. ISSUING NOTES, CERTinCATES OF 

DEPOSITS, ETC ACTS NOT CRIMINAL- 

CONSPIRACY--PERJURY. 

AIDEBS AND ABETTOBS. 

Section 5209 Revised Statutes of the United S-tates 
provides that, 

*' Every person who with intent 

1. to injure 

2. or defraud, 

(a) the association, 

(b) any other company, body politic or 
corporate, 

(c) or any individual person, 

3. or to deceive 

(a) any officer of the association, 

(b) or any agent appointed to examine the 
affairs of any such association, 

AIDS AND ABETS 

1. any officer, j 

2. clerk >■ of any such association, 

3. or agent, ) 

in any violation of this section, to-wit: 

47 
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» 1. to embezzle, ] 

2. to abstract, >aiiy of the 

3. to willfully misapply ) 

(a) moneys, \ 

(b) funds, I of the association, 

(c) or credits J 



or without the authority of the board of directors 

4. to issue, lany of the notes 

5. to put in circulation J of the association, 

or, without the authority of the board of directors 

6. to issue or put forth any certificate of deposit, 

7. or, to draw any 

(a) order, 

(b) check, 

(c) bill of exchange, 

8. to make any acceptance, 

9. to assign any 

(a) note, 

(b) bond, 

(c) draft, 

(d) bill of exchange, 

(e) mortgage, 

(f) judgment, 

(g) or decree, 
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shall be deemed guilty of a misdemeanor, and shall 
be imprisoned not less than five years nor more than 
ten/' 

AID AND ABET — ^DEFINITION. 

Aid and abet is defined as follows: to aid, counte- 
nance, encourage in, to incite, stimulate, or instigate 
to a criminal act.^ 

All the offenses enumerated in section 5209 Revised 
Statutes are misdemeanors, so made by positive en- 
actment. The doctrine of principal and accessory in 
cases of felony at common law cannot therefore be 
applied.^ Aiding and abetting under section 5209 Re- 
vised Statutes are substantive crimee, and are so pun- 
ished by the statute. 

In the case of United States v. Gooding® this ques- 
tion was before the supreme court of the United 
States. One Gooding was indicted under section 3 
of the act of April 20, 1818,* for aiding in fitting out 
a vessel to be used in the slave trade, and for abetting 
the taking on board the vessel negroes for the pur- 
pose of selling them as slaves. Several questions were 
certified to the supreme court for determination^ 
amo;igst tHem the following: 

*'5: That the defendant cannot be convicted upon 
the third and fourth counts, because these counts do not 
charge any offense to have been committed by any 
principal, to whom the defendant was or could be aid- 

1— Gallot V. United States, (C. C. A. 5th Ct.) 87 Fed. Rep. 449. 
2— United States v. Mills, 7 Pet. 138; United States v. French, 57 
Fed. Rep. 386-387. 
3— United States v. Gooding, 12 Wheat. 475. 
4—3 St at Large, 451. 
4 
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ing or abetting ; also, that he cannot be convicted upon 
the fourth count, unless he was actually or construc- 
tively present when the negroes were taken on board 
on the coast of Africa; and if the defendant was in 
Baltimore, at the time the said negroes were taken on 
board, on the coast of Africa, he could not aid or 
abet, within the meaning of the fourth section of the 
act of Congress of 20th of April, 1818, upon which 
he was indicted.'' 

In answer to this question the Supreme Court speak- 
ing through Mr. Justice Story, spoke as follows : 

**The fifth instruction turns upon a doctrine appli- 
cable to principal and accessory in cases of felony, 
either at the common law or by statute. The present 
is the case of a misdemeanor, and the doctrine, there- 
fore, cannot be applied to it; for in cases of misde- 
meanors, all those who are concerned in aiding and 
abetting, as well as in perpetrating the act, are prin- 
cipals. Under such circumstances, there is no room 
for the question of actual or constructive presence or 
absence; for whether present or absent, all are prin- 
cipals. They may be indicted and punished accord- 
ingly. Nor is the trial or conviction of an actor in- 
dispensable to furnish a right to try the person who 
aids or abets the act; each, in the eye of the law, is 
deemed guilty as a principal. In the present indict- 
ment, the offense is in the third and fourth counts 
laid, by aiding and abetting, in the very terms of the 
act of Congress. If the crime, therefore, could be 
supposed to be of an accessorial nature, it is truly 
alleged, according to the fact, and not merely accord- 
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ing to the intendment of law- We do not consider, 
that the terms 'aid' and 'abet', used in this statute, 
are used as technical phrases belonging to common 
law, because the offense is not made a felony, and 
therefore, the words require no such interpretation. 
The statute punishes them as substantive offenses, 
and not as accessorial, and the words are, therefore, 
to be understood as in the common parlance, and im- 
port assistance, co-operation, and encouragement.''*^ 

DEATH OF PBINCIPAIi. 

The death of the principal before indictment is no 
obstacle to the prosecution and punishment of one 
charged with aiding and abetting an officer, clerk, or 
agent, of a national bank to abstract, misapply, or 
embezzle, the funds thereof in violation of section 
5209 Revised Statutes which makes such offense a 
misdemeanor.^ 

ISSUING OR PUTTING IN OIBOUIiATION NOTES, CBRTIFIOATES 

OF DEPOSIT, MAKING ACCEPTANCES, ASSIGNING 

NOTES, ETC., WITHOUT AUTHORITY 

FROM THE BOARD OF DIRECTORS 

OF 1?&E ASSOCIATION. 

Section 5209 of the Revised Statutes of the United 
States provides that, 

** Every president, director, cashier, teller, clerk, or 
agent, of any (national banking) association, who, 
without authority from the (its) directors, 

5— Mr. Justice Story in United States v. Gooding, 12 Wheat 475. 
e— Oallot y. United States, (C. C. A. 5th Ct.) 87 Fed. Rep. 446; 
Circuit Judge Pardee dissenting. 
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1. issues 

2. or puts in circulation 

any of the notes of the association, or who, without 
such authority (of its directors) 

1. issues or puts forth any certificate of deposit, 

2. draws any - 

(a) order, 

(b) bill of exchange, 

3. makes any acceptance, 

4. assigns any 

(a) note, 

(b) bond, 

(c) draft, 

(d) bill of exchange, 

(e) mortgage, 

(f ) judgment, 

(g) or decree, 

with the intent in either case 

1. to injure 

2. or to defraud 

(a) the association, 

(b) any other company, body politic or 
corporate, 

(c) or any individual person, 
or, with the intent to deceive, 



ISSUING CERTIFICATES OF DEPOSIT, ETC. 53 

1. any officer of the association, 

2. or any agent appointed to examine the affairs 
of any such association, 

shall be deemed guilty of a misdemeanor, and shall 
be imprisoned not less than five years, nor more than 
ten/' 

The paucity of reported cases arising under the 
foregoing provisions of section 5209 Revised Statutes 
is noticeable. 

In the Harper case'' there were two counts against 
defendant for issuing and putting in circulation cer- 
tificates of deposit, without the authority of the board 
of directors of the bank. The charge in the indict- 
ment was, in substance, that the defendant issued and 
put in circulation two certificates of deposit without 
the authority of the board of directors of the bank, 
with the intent to convert the same to his own use, 
benefit and gain, well knowing that the bank in whose 
favor the certificates were issued had not in fact made 
any such deposits, nor given any consideration for 
the same, and that the defendant procured a loan on 
the same, without the authority of the directors of 
his bank, and with the intent to injure and defraud, 
etc. 

The only comment made by the court, in its lengthy 
charge in this case, concerning these counts was: 
* * The statute makes it a criminal offense for the presi- 
dent, vice-president, director, cashier, teller, clerk, or 

7— United States v. Harper, 33 Fed. Rep. 476-477. 



54 CRIMES BY NATIONAL BANK OFFICERS. 

agent of any national banking association to issue or 
put in circulation (forth) certificates of deposit with- 
out authority from the directors, with the intent to 
anjure or defraud the association as herein charged. 
If, therefore, it is shown by the proof that the de- 
fendant issued and put in circulation, or caused to 
be issued and put in circulation, the two certificates 
described, without the authority of the directors, for 
ihe purpose and with the intent alleged, he would be 
guilty of the offense described in the statute/* 

That so few cases have been reported under these 
subdivisions of section 5209 arises, probably, from 
the fact that the simpler and more direct way to vio- 
late the statute, and to defraud or injure the associa- 
tion, and to secure substantial gain to the offender, is 
to embezzle, abstract, or willfully misapply the moneys 
and funds of the bank. The officer, clerk, or agent, 
of the bank, having committed the primary crime of 
embezzlement, abstraction, or misapplication, in his 
efforts to cover up his original crime, commits some 
of the subordinate crimes mentioned in the section and 
follows these by making false entries in the books, 
reports and statements of the bank. Indeed, a case 
rarely arises under the first clause of the section which 
does not also, upon investigation, develop criminal 
acts committed under the succeeding clauses. The 
prosecutor, basing his case on the embezzlements, 
abstractions and misapplications, uses the evidence of 
the collateral offenses, without counting on them, to 
sustain his counts for the principal charges laid in 
his indictment 
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''issues OB PUTS IN CIBCULATION ANY OF THE NOTES OF 

THE ASSOCIATION." 

Subdivision seventh of section 5136 Revised Stat- 
utes, defining the corporate powers of a national bank- 
ing association, provides that, after due organization, 
it shall have power— 

** Seventh, To exercise by its board of direc- 
tors, or duly authorized officers or agents, sub- 
ject to law, all such incidental powers as shall be 
necessary to carry on the business of banking; 
by discounting and negotiating promissory notes, 
drafts, bills of exchange, and other evidences of 
debt; by receiving deposits; by buying and seU- 
ing exchange, coin, and bullion ; by loaning money 
on personal security; and by obtaining, issuing 
and circulating notes according to the provisions 
of this title. 

But no association shall transact any business 
except such as is incidental and necessarily pre- 
liminary to its organization, until it has been au- 
thorized by the Comptroller of the Currency to 
commence the business of banking/' 

Section 5182 Revised Statutes, providing for the 
issuing and circulating of notes of national baaks, 
reads as follows: 

**Sec. 5182. After any association receiving 
circulating notes under this Title has caused its 
promise to pay such notes on demand to be signed 
by the president or vice-president and cashier 
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tiiereof, in such maimer as to make them obliga- 
tory promissory notes, payable on demand, at its 
place of business, such association may issue and 
circulate the same as money/' # # # 

There are two classes of * * notes ' ' mentioned in sub- 
division Seventh of Section 5136 Eevised Statutes: 
1st. Negotiable promissory notes, and 2nd: Circu- 
lating notes, obtained and issued according to the pro- 
visions of the national banking acts. **Ta issue or 
put in circulation '^ without authority from the board 
of directors of the association, with intent to injure, 
defraud or deceive, *'any of the notes of the associa- 
tion", applies to the latter class; and to *' assign any 
notes'' without like authority and with the same in- 
tent, applies to the former class, or to promissory 
notes. 

The remaining offenses under that part of Section 
5209 here discussed are phrased in words of simple 
popular meaning, or in words of well known technical 
meaning, and need no special explanation. **To draw 
an order or bill of exchange"; *Ho make an accept- 
ance"; ^^to assign", ''note", ''bond", "draft", "bill 
of exchange"; "mortgage", "judgment", and "de- 
cree"— these are all words and phrases too well 
known to the law and the language to need further ex- 
tended comment or definition. 

CONSPIRACY AND PERJURY. 

As heretofore said (Chapter 1) two or more per- 
sons may conspire to' commit any crime mentioned in 
sections 5208^5209, and section 13 of the act of July 



J 
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12, 1882. There seems to be no question concerning 
this— many cases appearing in the reports. In the 
case of Scott v. United States® it is distinctly held 
that a violation of section 5209 Revised Statutes of 
the United States constitutes **an offense against the 
United States'' within the meaning of section 5440 
Revised Statutes. 

At common law a conspiracy to commit a misde- 
meanor, or a felony, was only a misdemeanor. So 
conspiracy under section 5440 Revised Statutes, not 
being declared felony, is also merely a misdemeanor.® 

PEEJUEY. 

Perjury may also be committed by the president or 
cashier of a national bank in connection with the veri- 
fied reports required to be made by either of them to 
the comptroller of the currency under section 5211 
Revised Statutes.^ ^ 

The following c^ses relate to perjury committed by 
an officer of a national bank: United States v. Neale, 
14 Fed. Rep, 769 ; United States v. Curtis, 107 U. S. 
671; United States v. Bartow, 10 Fed. Rep. 873. The 
Cfurtis case, however, overrules the point decided in 
the Neale case (supra.) 

It is not intended to treat here of the subjects of 
conspiracy and perjury. They have no more special 
application to the national banking criminal statutes 
than they have to hundreds of others, and are hence 
not within the purpose of this volume. 

8— Scott V. United States, (C. C. A. 6th Ct) 130 Fed. Rep. 432. 
9— Berkowitz v. United States, (C. C. A. 3rd Ct.) 93 Fed. Rep. 455. 
lO—See Chapter 1. 
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ACTS NOT CBIMINAIL. 

The willful and criminal misapplication of the funds 
of a national bank by its officers, as defined by sec- 
tion 5209, does not include every case of wrongful ap- 
plication of such funds. There are some unlawful 
applications of the moneys and credits of a national 
bank which are not criminal. For example, the stat- 
ute relating to national banks provides that the 
amount borrowed from an association by any person, 
corporation, or company shall at no time exceed the 
one-tenth part of the capital stock of said association 
actually paid in; and that no association shall make 
any loan or discount on the security of the shares of 
its own capital stock, or be the purchaser or holder 
of such shares, unless such security or purchase shall 
be necessary to prevent loss on a debt previously con- 
tracted; and that no association shall purchase or 
hold real estate, except for certain specified purposes. 
Now, if the directors of a national bank should per- 
mit an individual or company to borrow at one time 
more than one-tenth of its capital stock actually paid 
in, or should purchase its own stock, or real estate, 
contrary to the provision of the law, such acts and ex- 
penditures would be an unlawful or unauthorized ap- 
plication of the funds of the association. The remedies 
provided by the law for such wrongful expenditures 
or unauthorized use of its own funds, although made 
for the account and benefit of the bank, are a forfei- 
ture of all the rights, privileges, and franchises of the 
association, and the personal liability of every direc- 
tor, who participated in or assented to said use of the 
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bank's funds, for all damages the association, its 
shareholders, or any other person may sustain in con- 
sequence of such unauthorized application. But such 
acts are not criminal offenses." 

INSOLVENT OFFICEB's NOTE, DISCOUNTED BY DIBECTOBS. 

If an officer of a banking association, being insolv- 
ent, submits his own note, with an insolvent indorser 
as security to the board of directors for discount, and 
they knowing the facts, order it to be discounted, it 
would approach the verge of absurdity to say that the 
use by the officer of the proceeds of the discount for 
his own purpose, would be a willful misapplication of 
the funds of the bank, and subject him to a criminal 
prosecution.^2 

DECLABING DIVIDENDS WHEN THEBE ABE NO PBOFITS TO 

PAT THEM. 

The declaring of a dividend by a national banking 
association when there are no net profits to pay it is 
not a criminal misapplication of its funds. 

It is an act done by an officer of the association in 
his official and not in his individual capacity. 

It is, therefore, an act of maladministration, and 
nothing more, which, while it may subject the associa- 
tion to a forfeiture of its charter, and the directors to 
a personal liability for damages suffered in conse- 
quence thereof by the association or its stockholders, 
does not render them liable to a criminal prosecution. 

ll—United States v. Harper, (C. C.) 33 Fed. Rep. 477-478. 
12— United States v. Britton, 108 U. S. 197. 
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The act belongs to the same class as the purchase by 
a banking association of its own shares, when not 
necessary to prevent a loss on a debt due iV^ 

DISCOUNTING WORTHLESS PAPER BY CASHIER —UNSECURED 

NOTE. 

It is not a crime for a cashier, or other officer of a 
bank, to discount bad paper or accept for collateral 
worthless securities, unless the act is accompanied ]yy 
an intent to defraud the bank.^* 

While the mere discount of an unsecured note, even 
if the maker and the officer making the discount knew 
it was not secured, would not necessarily be a crime, if 
the maker believed that he would be able to provide 
for it at maturity; yet, if his original intent was to 
procure the note to be discounted in order to defraud 
the bank, every element of criminality is present.**^ 

OVERDRAFTS. 

One may overdraw his account in a bank and be 
innocent of any evil or unlawful purpose. Overdrafts 
are not uncommon in bank transactions. A bank may 
desire to accommodate temporarily a depositor, and if 
a depositor knowingly makes an overdraft his rela- 
tions with the bank or its officials may be of such char- 
acter as to prevent the taint of criminality from 
attaching to the transaction. But no man who is with- . 

13— United States v. BHtton, 108 U. S. 206; also United States T. 
Britton, 107 U. S. 655. 
14— United States v. Youtsey, (C. C.) 91 Fed. Rep. 870. 
15— Evans v. United States, 153 U. S. 592. 



ACTS NOT CRIMINAL. 61 

out a balance to his credit in a bank or who has only 
an insufficient balance, has a right to draw checks for 
considerable amounts without the knowledge or con- 
sent of the proper officials and with a fraudulent in- 
tent that the moneys of the bank in which he has no 
funds or not sufficient funds to his credit, shall be 
applied to the payment of those checks.*® 

PURCHASE OF SHARES OF ITS OWN STOCK BY BANK. 

It is not every puroase of its own shares by an asso- 
ciation that is forbidden. 

The very section (5201) and sentence of the statute 
which declares that no banking association shall be a 
purchaser of its own shares, contains the exception 
** unless such purchase shall be necessary to prevent 
loss upon a debt previously contracted in good faith '\ 
This exception would have to be negatived in plead- 
ing.*^ 

LENDING ON ITS OWN SHARES, ETC. 

It is not a crime to lend more than one-tenth part 
of the capital stock of the bank to a single individual 
in violation of section 5200 Revised Statutes. Nor is 
it a crime to make a loan on the security of its own 
shares in violation of section 5201. 

These acts would be maladministration of the af- 
fairs of the bank, and not criminal misapplication of 
its moneys and funds.^® 

16— United States v. Kenney, (D. C.) 90 Fed. Rep. 266. 
17— United States v. Britton, 107 U. S. 669, 670. 
18— United States v. Britton, 107 U. S. 667. 



62 CRIMES BY NATIONAL BANE OFFICERS. 

MISAPPMCATION UNDER SECTIONS 5239 AND 5209 — ^DIS- 
TINGUISHED. 

Willful misapplication of the moneys and funds of 
a banking association which is made an oflfense by 
section 5209 Revised Statutes means something differ- 
ent from acts of official maladministration referred to 
in section 5239. 

Maladministration of this sort subjects the bank to 
the appointment of a receiver and a winding up of 
its affairs.*® 

FALSE ENTRIES— VERIFYING REPORT CONTAINING FALSE EN- 
TRIES NOT MADE BY DIRECTION. 

The president of a national bank cannot be con- 
victed under Eevised Statutes § 5209 of the crime of 
making false entries in the reports made by such bank 
to the Comptroller upon evidence that he signed and 
verified reports containing false entries, where it is 
also shown that such entries were not made by him or 
by his direction.^^ 

GIVING CREDIT FOB LARGER AMOUNT THAN APPEABS ON 
CBEDIT SIDE OF ACCOUNT OF DEPOSITOR. 

When the managers of a national bank make ar- 
rangements with depositors in the bank to give them 
credit at the bank for larger sums than appear upon 
the credit side of their accounts up to specified 

19— United States v. Britton, 107 U. S. 668. 

20— United States v. Booker. (D. C.) 98 Fed. Rep. 291. 
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amoimts and for a fixed time, and the proper officers 
of the bank make entries thereof in the books of the 
bank in good faith, and in the belief that they have a 
right so to do, such an entry is not a false entry with- 
in the meaning of that term as used in Revised Stat- 
utes § 5209, and the person so making it is not guilty 
of a violation of the statute in so doing.^^ 

21— Graves v. United States, 165 U. S. 323. 



CHAPTER V. 

EVIDENCE. 

As every indictment under section 5209 Revised 
Statutes of the United States must contain an allega- 
tion that the bank was duly organized under the na- 
tional banking acts of the United States, evidence of 
such organization must be produced at the trial. 

Under the provisions of section 5169 the Comptrol- 
ler of the currency is authorized, after due investiga- 
tion of the facts reported as required by section 5168 
Revised Statutes, to give to each national banking as- 
sociation a sealed certificate that such association ia 
authorized to commence business. 

Section 5169 reads as follows : 

**Sec. 5169. If, upon a careful examination of 
the facts so reported, and of any other facts 
which may come to the knowledge of the Comp- 
troller, whether by means of a special commis- 
sion appointed by him for the purpose of in- 
quiring into the condition of such association, or 
otherwise, it appears that such association is law- 
fully entitled to commence the business of bank- 
ing, the Comptroller shall give to such association 
a certificate, under his hand and official seal, that 
such association has complied with all the provi- 
sions required to be complied with before com- 
mencing the business of banking, and that such 

64 
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associatioii is authorized to commence such busi- 
ness. But the Comptroller may withold from an 
association his certificate authorizing the com- 
mencement of business, whenever he has reason 
to suppose that the shareholders have formed the 
same for any other than the legitimate objects 
contemplated by this Title." 

The original organization certificate is usually in 
the possession of the president of the bank, but should 
this be lost, mislaid, or not at hand, a certified copy, 
under the hand and seal of the Comptroller, or his 
deputy, may be used.* The authority for this latter 
is contained in section 885 Revised Statutes of the 
United States which reads as follows: 

*'Sec. 885.— Copies of the organization certifi- 
cate of any national banking association, duly 
certified by the Comptroller of the Clirrency, and 
authenticated by his seal of office, shall be evi- 
dence in all courts and places within the jurisdic- 
tion of the United States of the existence of the 
association, aad of every matter which could be 
proved by the production of the original certifi- 
cate.'' 

Every certificate, assignment and conveyance, and 
also all copies of i>apers in the Comptroller's office 
duly certified and sealed by him shall be evidence un- 
der section 884 Revised Statutes, which reads as fol- 
lows! : 

**Sec. 884.— Every certificate, assignment, and 
conveyance executed by the Comptroller of the 

l__Tyler v. United States, 106 Fed. Rep. 137. 
5 
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Oumenoy, in pursuance of law, and sealed with 
his seal of office, shall be received in evidence in 
all places and courts ; and all copies of papers in 
his office, certified by him and authenticated by 
the said seal, shall in all cases be evidence equal- 
ly with the originals. An impression of such seal 
directly on the paper shall be as valid as if made 
on wax or wafer.'* 

Section 327 Revised Statutes of the United States, 
provides for a deputy comptroller who shall possess 
the power and perform the duties of the Comptroller 
during a vacancy in the office, or during the absence 
or inability of the Comptroller. This section reads as 
follows : 

^^Sec. 327.— There shall be in the Bureau of the 
Comptroller of the Currency a Deputy Comp- 
troller of the Currency, to be appointed by tiie 
S^retary, who shall be entitled to a salary of two 
thousand five hundred dollars a year, and who 
shall possess the power and perform the duties 
attached by law to the office of Comptroller dur- 
ing a vacancy in the office or during the absence 
or inability of the Comptroller. The Deputy 
Comptroller shall also take the oath of office pre- 
scribed by the Constitution and laws of the 
United States, and shall give a like bond in the 
penalty of fifty thousand dollars.*' 

The Deputy Comptroller of the Currency being au- 
thorized to act in place of the Comptroller by the 
above section the court will presume in the absence 



EVIDENCE 67 

of any showing to the contrary that the deputy has 
acted in conformity with law.^ 

Every national banking association under section 
5136 Revised Statutes of the United States has power 
to elect or appoint directors, and by its board of di- 
rectors to appoint a president, vice president^ cashier^ 
and other officers.^ 

Evidence of the election or appointment of the di- 
rectors of a national banking association should 
therefore appear from the minutes of a stockholders' 
meeting. The appointment of the president and other 
ofl5cers may be proved by the minutes of the acts of 
the board of directors of the bank.* 

BOOKS OF THE BANK— PROOF OF THETB CORRECTNESS NOT 

REQUIRED. 

In a proceeding against an oflScer of a bank to con- 
vict him of making a false entry in a report to the 
Comptroller of the Currency concerning its financial 
condition, the books of the bank, properly identified 
as such, can be used by the prosecution as evidence 
to show its condition, and this without first producing 
other evidence to show that they have been truthfully 
kept, and are in all respects correct. This latter rule 
would impose a burden upon the Government which 
it should not be compelled to assume. Inasmuch as 
the acts under which national banks are organized 
make it the duty of all officers and employees of such 
institutions to make no entries in their books except 

2— Young V. Wempe, 46 Fed. Rep. (C. C.) 354. 
3-— Section 5136 Rev. St. United States. 
4--McKnight v. United States, 122 Fed. Rep. 02OL 
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such as are correct and truthful, the Government 
should be entitled to rely upon the presumption that 
such duty has been faithfully performed until the 
contrary thereof is established. 

The acts of congress under which national banks 
are organized, in effect enjoin that their books be 
truthfully kept, since section 5209 Revised Statutes, 
makes it an offense punishable by imprisonment for 
any officer or agent of the bank to make any false en- 
try in its books.* 

defendant's private ACCOUNT WITH THE BANK— IN- 
TENT. 

The gravamen of the offense of making false entries 
in the books of a bank is the making, with intent to 
injure, defraud, or deceive, and it is competent to 
show the state of the defendant's account, not merely 
the very day the false entry was made, but also be- 
fore and after that date, for the purpose of throwing 
light on the intent with which it was made.* 

DOCUMENTS — ^DEMAN# ON DEFENDANT TO PRODUCE. 

It is not necessary in a criminal case to prove notice 
or demand to produce an incriminating document as a 
foundation for the introduction of secondary evidence 
of its contents it being shown by the testimony of a 
witness to have been in the possession of the defend- 
ant, since the defendant could not be comi)elled to pro- 
duce it to be used as evidence against himself.'' 

5 — ^Bacon y. United States, 97 Fed. Rep. 41. 

e—United States v. AUis, 155 U. S. 119. 

7— McKnight v. United btates, 122 Fed. Rep. 92G. 
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BANK EXAMINEE— SKILLED ACCOUNTANT— COMPETENCY. 

It cannot be expected that a jury would be able to 
examine for themselves a complicated set of books like 
those kept in banking institutions, and from their own 
examination arrive at any reliable conclusion in regard 
to the actual condition of the bank ; and hence, a skill- 
ed accountant, who has had experience in bookkeep- 
ing, and who has gone through such a set of books, 
may testify to the results of his investigations as 
shown by the books.® 

BOOKS— REFRESHING MEMORY BY EXAMINATION OF. 

A teller of a bank, called as a witness, refreshed 
his memory by examining entries in the books of the 
bank, and then testified to the facts as of his own 
knowledge. Some of these entries were in his own 
hand, and some in the handwriting of others. The 
matters involved were checks on the bank. The rule is 
stated by 1 Greenleaf on Evidence, § 436 :® 

* * Though a witness can testify only to such facts as 
are within his own knowledge and recollection, yet 
he is permitted to refresh and assist his memory by 
the use of a written instrument, memorandum, or 
entry in a book, and may be compelled to do so if the 
writing be presented in court. It does not seem neces- 
sary that the writing should have been made by the 
witness himself nor that it should be an original writ- 
s—United states Y. Allen, (D. C.) 47 Fed. Rep. 700. 

9 — Quoted and approved in Putnam v. United States, 162 U. S. 
694. 
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ing, provided that, after inspecting it, he can sjpeak 
to the facts from his own recoUeetioiL*^*^ 

RENEWALS. 

If the money of a bank be misapplied by paying 
it out on worthless i)aper it is obvious that a subse- 
quent renewal of such paper upon which nothing was 
actually obtained could not have misapplied the 
money of the bank.** 

ADMISSION OF OTHER FALSE REPORTS, AND ILLEGAL TRAN- 
SACTIONS CLOSELY RELATED IN POINT OF TIME 
BUT NOT COUNTED ON IN INDICTMENT. 

Such reports and traasactions are relevant and com- 
petent to establish a criminal intent on the part of 
the accused.* 2 

AMOUNT EMBEZZLED— PROOF OF. 

The jury need not find that the exact sum charged 
in the indictment was embezzled by the accused. If 
any portion of the funds mentioned in the indictment 
was embezzled, no matter how small the amount may 
be, it would be suflScient to sustain a verdict.*^ 

10— Breese v. United States, 106 Fed. Rep. 683. 

11— Coffin V. United States, 162 U. S. 677. 

12— Dorsey v. United States, 101 Fed. Rep. (CCA. 8th Ct) 756; 
citing also Dow v. United States, 82 Fed. 904-907; Bacon v. United 
States, 97 Fed. Rep. 35-42. 

13— -United States v. Breese, (D. C) 131 Fed. Rep. 921. 
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PAPEBS, ETC., WHICH ABE PEBTINENT TO THE ISSUE BUT 

nJiEGATJ.Y TAKEN FBOM DEFENDANT AGAINST 

WHOM THEY ABE OFFEBED ABE ADMISSIBLE. 

It sometimes happens that overzealous officials ex- 
ceed their powers and illegally obtain evidence of crim- 
inal acts. A receiver in charge of an insolvent bank, 
closed by order of the Comptroller, may secure val- 
uable evidence by breaking open a private desk left by 
(me of the bank's officers in the bank, or aa officer may 
seize evidence by an illegal warrant or exceed his au- 
thority under the warrant; still, all evidence so ob- 
tained is, if relevant, clearly admissible against the 
accused. 

In such cases the weight of authority as well as rea- 
son limits the inquiry to the competency of the prof- 
fered testimony, and the courts do not stop to inquire 
as to the means by which the evidence was obtained. 
The rule is thus laid down in Greenleaf, vol. 1, sec, 
254a : 

''It may be mentioned in this place that though 
papers and other subjects of evidence may have been 
illegally taken from the possession of the party against 
whom they are offered or otherwise unlawfully ob- 
tained, this is no valid objection to their admissibil- 
ity if they are pertinent to the issue. The court will 
not take notice how they were obtained, whether law- 
fully or unlawfully, nor will it form an issue to de- 
termine that question.'* 

The author is supported by numerous cases. Of 
them, perhaps the leading one is Commonwealth v. 
Dana, 2 Met. (Mass.) 329, in which the opinion waB 
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given hy Mr. Justice Wilde, in the course of which 
he said: 

* * There is another conclusive answer to all these ob- 
jections. Admitting^ that the lottery tickets and ma- 
terial were illegally seized, still this is no legal objec- 
tion to the admission of them in evidence. If the 
search warrant were illegal, or if the officer serving 
the warrant exceeded his authority, the party on 
whose complaint the warrant issued, or the officer, 
would be responsible for the wrong done; but this is 
no good reason for excluding the papers seized as 
evidence, if they were pertinent to the issue, as they 
unquestionably were. When papers are offered in evi- 
dence the court can take no notice how they were 
obtained, whether lawfully or unlawfully; nor would 
they form a collateral issue to determine that ques- 
tion. This point was decided in the cases of Leggatt 
V. Tallervey, 14 East, 302, and Jordan v. Lewis, 14 
East, 306 note, and we are entirely satisfied that the 
principle on which these cases were decided is sound 
and well established.'*^* 

EVIDENCE THAT CBIMINAL, ACTS BY OFFICEK OB AGENT 
WBBE SANCTIONED BY OFFICERS OB DIBECTOBS— IN- 
ADMISSIBLE. 

Evidence that the defendant charged with embez- 
zling, abstracting and misapplying the moneys, funds, 
and credits of a national bank, acted with the sanction, 

14— Adams v. New York, 192 U. S. 594-595; Bacon v. United States, 
(C. C A. 8th Ct.) 97 Fed. Rep. 40. 
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consent or ratification of the officers or directors of 
the bank, is clearly inadmissible^ The most formal 
vote of the board of directors could not authorize the 
embezzlement, abstraction or willful misapplication of 
the funds of the bank.^*^ The authority of the officers 
of the bank and of its board of directors extends only 
to legitimate transactions honestly intended for the 
benefit of the bank.^^ 

TESTIMONY OF ACCOMPlJCB. 

■ 

While the testimony of an accomplice should always 
be received with caution and weighed and scrutinized 
with great care by the jury, the accomplice is never- 
theless a competent witness, and the degree of credit 
which should be given to the testimony of an accom- 
plice is a matter exclusively within the province of 
the jury. While the jury as a matter of law may con- 
vict a person accused of a grave crime upon the un- 
corroborated testimony of an accomplice, it is, how- 
ever, usual for the court to advise the jury against a 
conviction unless the testimony of the accomplice has 
been corroborated by competent evidence in some ma- 
terial part or parts. The corroboration need not ex- 
tend to all matters testified to by the accomplice, but 
it being shown that the accomplice has testi- 
fied truly in some particulars, it may be inferred 
by the jury that he has in others." 

15— Minor v. Bank, 1 Pet. 44. 

16 — ^Breese v. United States, 106 Fed. Rep. 685; United States v. 
Harper, (C. C.) 33 Fed. Rep. 484. 
17— United States v. Kenney, 90 Fed. Rep. 267-268. 
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TESTIMONY OF DEFENDANT IN HIS OWN BEHALF. 

The ajct of March, 16th, 1878,^® permitting defend- 
ants to testify in their own behalf, in United States 
courts in criminal cases, provides: 

**Chap. 37.— An act to make person charged 
with crimes and offenses competent witnesses in 
the United States and Territorial courts. 

Be it enacted, &c.. That in the trial of all in- 
dictments, informiations, complaints, and other 
proceedings against persons charged with the com- 
mission of crimes, offences, and midemeanors, in 
the United States courts. Territorial courts, and 
courts-martials, and courts of inquiry, in any 
State or Territory, including the District of C^ 
lumbia^ the persion so charged shall, at his own 
request but not otherwise, be a competent wit- 
ness. 

And his failure to make such request shall not 
create any presumption against him. (March 16th, 
1878.) 

When under this act the defendant avails himself of 
his right to testify, it is for the jury to determine how 
far they will believe him if at all. The deep personal 
interest which the defendant has in the result of the 
case should be considered by the jury in weighing his 
testimony and in determining how far, or to what ex- 
tent, if at all, it is worthy of credit In considering the 
credibility of, or weight which should be given to the 
testimony of a defendant, the jury should regard, 
among other things, the inherent probability or im- 

18— Act March 16, 1878, 1st Sup. Rev. St. U. S. 155. 



EVIDENCE. 75 

probability of his statements, his intelligence, his op- 
I)ortunity for knowledge of business methods, and to 
what extent, if at all, he has been corroborated by 
other evidence in the case. The jury should especially 
look to the interest which the defendant has in the 
result of the trial. When a witness has a direct per- 
sonal interest in the result of a case the temptation is 
strong to color, pervert, or withhold the facts.^® 

INTENT— IN JUBY — ^FRATJD— DECEIT. 

These elements so essential to be alleged and proved 
in all prosecutions under section 5209 Kevised Statutes 
are regarded as of such paramount importance as to 
justify their consideration in a separate chapter.^^ 

REDISCOTJNTED NOTES— ENDORSEMENT BY DISCOXJNTINQ 

BANK IMPLIED. 

^ * Eediscounted notes" are notes held by a bank, 
which it endorses and procures another bank to dis- 
count; so that, when the proof shows that a note held 
by a bank has been **rediscounted" it implies that 
the note was endorsed by the rediscounting bank.^^ 

VOLXJNTABY STATEMENTS. 

Voluntary statements made by a defendant before 
and after a preliminary examination to the magis- 
trate who conducts the preliminary examination are 
admissible in evidence.^^ 

19— United States v. Kenney, 90 Fed. Rep. 268; Reagan v. United 
States, 157 U. S. 304. 
20 — See post. Chapter VI. 

21— Dorsey v. United States, 101 Fed. Rep. (C. C. A. 8th Ct) 749. 
22— Hardy v. United States. 186 U. S. 224. 
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Statements which are obtained by coercion or 
promise will be subject to objection.^^ 

FALSE ENTBIES IN STATEMENTS VEBTFIED BY OFFICER* 

Evidence that a bank oflScer signed and verified re- 
ports containing false entries will not justify his con- 
viction, if it appears that such entries were not made 
by him or by his direction.^* 

INTENT TO DECEIVE AGENT. 

Where an indictment charges the making of false 
entries with intent to .deceive the oflScers of the asso- 
ciation and the agent appointed by the C^omptroller 
and also with intent to injure and defraud, proof of 
the wrongful intent in either particular charged is 
sufficient.2^ 

EVIDEN CE — INTENT. 

Where the issues involve the intent with which cer- 
tain acts are done, the trial judge is justified in giving 
a reasonably wide latitude to the introduction of evi- 
dence tending to show the relations of the parties, the 
mode in which their business is carried on, and the 
knowledge which the oflScers of the bank have of the 
character of the operations carried on by the parties 
involved.^^ 

23 — Bram v. United States, 168 U. S. 532. 

24 — United States v. Booker, 98 Fed. Rep. 291. 

25— McKnight v. United States, (C. C. A. 6th Ct.) 97 Fed. Rep. 
208. 

26-rDow V. United States, (C. C. A. 8th Ct) 82 Fed. Rep. 909; 
Coffin V. United States, 162 U. S. 673. 
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CHAPTER VI. 

INTENT. 

The Supreme Court of the United States in the case 
of the United States v. Britton/ says: *Hhe intent to 
injure and defraud is an essential ingredient of every 
offense specified in the section^ and the failure to aver 
the intent is a fatal defect'* in an indictment under 
this section. 

INJURE AND DEFRAUD. 

When the word ''defraud'' is used it necessarily 
implies that advantage comes to the party defrauding, 
and corresponding damage to the party who is de- 
frauded; but the word ''injure" has no such applica- 
tion. That word is used in designating an injury 
which may come to the party whose pvopertj is taken, 
without any reference to whether the party who con- 
verts it is benefited or not.^ 

The intent of a defendant as charged in an indict- 
ment must be proven, either by direct, positive, or in- 
dependent evidence, or by such facts and circum- 

1— United States v. Britton, 107 U. S. 669. 

2 — Note: The word "sectioli" as used here by the Supreme Court 
In the Britton case, evidently does not refer to the entire section 
5209 Revised Statutes but is limited to that "section" of section 5209 
then under discussion. This must be so for the court held counts 
one to thirty-five good, wherein the only intent alleged was to deceive 
any agent who might be thereafter appointed, etc., and which did 
not contain any allegation of intent "to injure or defraud." 

3— United States v. Lee, (C. C.) 12 Fed. Rep. 819. 

77 
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stances as will enable the jury to draw the inference 
of guilt, as they legitimately are allowed to draw 
other inferences from any of the facts in evidence 
which to their minds fairly prove its existence.* 

FALSE ENTRIES— INTENT. 

If the officer making it knew the entry was false he 
must be presumed to have intended the natural conse- 
quences of his act ; and therefore if the entry in the 
report was calculated to deceive those reading it, he 
must be presumed to have intended to deceive those 
to whom the report would come. The presumption 
is not conclusive, but it is the natural one.^ 

The intent may be inferred from the false entry it- 
self.« 

PROOF OF COLLATERAL FACTS TO SHOW INTENT. 

Proof of collateral facts are clearly competent in or- 
der to discover the intent Standing alone, the mere 
overdraft of a bank account, even by the president, may 
not be a criminal act, and, from it by itself one need 
not infer an intent to injure or defraud the bank. But 
when it is shown that at the date of the overdraft the 
bank was hopelessly insolvent; that it was made in- 
solvent by reason of the fact that its assets were notes 
of wholly irresponsible persons; that these notes had 
been used by the president in connivance with his cash- 
ier, whO' was a director, and with another director, in or- 
der to give him a fictitious credit, and that it was 

4— Peters v. United States. (C. C. A. 9th Ct.) 94 Fed. Rep. 145. 
5— United States v. Youtsey, (C. C.) 91 Fed. Rep. 875. 
6— United States v. Allis, (C. C.) 73 Fed. Rep. 170-171. 
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used freely, there is room for inference that the over- 
draft was made with intent to abstract or misapply 
the moneys, funds and credits of the bank The rule 
is stated by Mr. Justice Story in Wood v. U, S., as 
follows 'J 

The question was one of fraudulent intent or not; 
and upon questions of that sort, where the intent of 
the party is matter in issue, it has always been deemed 
allowable, as well in criminal as in civil cases, to in- 
troduce evidence of other acts and doings of a party, 
of a kindred character, in order to illustrate or estate 
lish. his intent or motive in the particular act directly 
in judgment. Indeed, in no other way would it be 
practicable, in many cases, to establish such intent or 
motive, for the single act, taken by itself, may not 
be decisive either way; but when taken in connection 
with others of the like character and nature, the intent 
and motive may be demonstrated almost with a con- 
clusive certainty. * * * * They constitute exceptions 
to the general rule, excluding evidence not directly 
comprehended within the issue ; or, rather, perhaps, it 
may with some certainty be said, the exception is 
necessarily embodied in the very substance of the rule ; 
for whatever does legally conduce to establish the 
points in issue, is necessarily embraced in it, and 
therefore, a proper subject of proof, whether it be 
direct or only presumptive.® 

T—Wood V. United States, 16 Peters, 342. 

8— United States v. Breese, 106 Fed. Rep. 684; Dow v. United 
States, 82 Fed. Rep. 904; United States v. Kenney, 90 Fed. Rep. 264; 
United States v. Coffin, 162 U. S. 664-673. 
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OVEBDBAFTS — BAD FAITH OF PBESIDENT. 

A bank president, not acting in good faith has no 
right to permit overdrafts, when he does not believe 
and has no reasonable ground to believe that the 
moneys can be repaid; and if, coupled with such 
wrongful act, the proof establishes that he intended 
by the transaction to injure and defraud the bank, 
the wrongful act becomes a crime.® 

Permission, however, by an officer of a bank, acting 
in good faith, honestly believing that the party over- 
drawing would be able to repay the same when r^ 
quired, would not make the officer guilty of an intent 
to defraud the bank. But if the officer acted in bad 
faith, and did not believe, and had no reasonable 
ground to believe, that the party making the overdraft 
could repay such overdrafts when required to do so, 
then the officer had no lawful right to allow such over- 
draft to be made,^*^ 

, INTENT— HOW DETEEMINED. 

The question of intent is to be determined by the 
facts and the circumstances and the surroundings at 
the time of the transaction ; but the law presumes that 
every party who in any way attempts anything by 
any guarantee, or anything of that kind, which is de- 
pendent upon future successful operations, takes the 
risk of the success, and that if a person commits an 
offense with the intent of temporarily injuring or de- 
frauding another party or a banking institution, 

9— Ctoffln V. United States, 162 U. S. 683. 
10— Coffin V. United States, 162 U. S. 676. 
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although it may be his intent, at the time to finally 
recompense or prevent any injury resulting from such 
act, he is not protected by such intent to finally correct 
the temporary wrong deed.^* 

INTENT — PBESUMPTION. 

In charging the jury in the Harper case, Judge 
Jackson with whom concurred Judge Sage, stated the 
law as follows : 

''In directing that these offenses or the acts which 
constitute them must be committed with intent to in- 
jure or defraud the bank, the statute does not mean 
that it must be made to appear that the party accused 
had malice or ill-will towards the association. These 
terms, as used in the statute, mean nothing more than 
that general intent to injure or defraud which always 
arises, in contemplation of law, when one willfully or 
intentionally does that which is illegal or fraudulent, 
and which, in its necessary and natural consequence, 
must injure another. So that, while these offenses of 
embezzling, of abstracting, and of willfully misapply- 
ing the moneys, funds, or credits of the bank, and 
issuing and putting in circulation certificates of de- 
posit, without authority, must be committed by the 
accused with intent to injure or defraud the associa- 
tion, that ifUerirt may be shown, or may be conclusively 
presumed, from the doing of the wrongful, fraudulent, 
and illegal acts, which in their necessary results nat- 
urally, produce loss or injury to the association. The 
law presumes that every man intends the legitimate 

11— Agnew V. United States, 165 U. S. 57. 
6 
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consequences of his acts. Wrongful acts knowingly or 
intentionally committed can neither be justified nor 
excused on the ground of innocent intent The 
color of the act determines the complexion of the 
intent. The intent to injure or defraud is presumed 
when the unlawful act which results in loss or injury 
is proved to have been knowingly committed. This is 
the well-settled rule which the law applies in both civil 
and criminal cases involving the question of intent. 
Human affairs could hardly be conducted, nor civil 
order be preserved, under any other. If, therefore, 
the funds, moneys, or credits of the Fidelity National 
Bank are shown to have been either embezzled or ab- 
stracted, or willfully misapplied, or its certificate of de- 
posit wrongfully put in circulation, as already explain- 
ed, by the accused, and converted to his own use, where- 
by, as a necessary, natural, or legitimate consequence, 
the association's capital is reduced or placed beyond 
the control of its directors, or its ability to meet its 
engagements or obligations or to continue its business 
is lessened or destroyed, the intent to injure or de- 
fraud the bank may be conclusively presvmed. Acts 
involving such consequences, when knowingly and 
wrongfully committed, establish not only the guilty 
intent to injure or defraud mentioned in the statute, 
but they disclose moral turpitude utterly inconsistent 
with an innocent intent. "^^ 

And in further charging the jury concerning false 
entries, he said: 

**Any and every false entry upon the books used in 

12— United States v. Harper, (C. C.) 33 Fed. Rep. 481-482. 



INTENT. 83 

the transaction of its current business, is calcalated 
either to mislead its officers, or work injury to the 
bank; and it is reasonable to assume that the official 
who makes or causes sudti entries to be made intends 
what are the legitimate consequences of his wrongful 
act. I do not wish to be understood as meaning that 
the intent to injure or defraud is conclusively estab- 
lished by simple proof of the doing of the prohibited 
act which results in injury. What I mean is this: 
that when the prohibited act is knowingly and inten- 
tionally done, and its natural and legitimate conse- 
quence is to produce injury to the association, or 
benefit to the wrongdoer, the intent to injure or de- 
fraud is thereby sufficiently established to cast on the 
accused the burden of showing that his purpose was 
lawful and his act legitimate.' '^^ 

It will be noted that Judge Jackson says that when 
the prohibited act is knowingly and intentionally done, 
and its natural consequence is to injure or defraud, it 
raises a conclusive presumption of such intent, and 
further tiiat said intent is therefore sufficiently estab- 
lished to cast on the defendant the burden of showing 
his innocence. 

This charge by Judge Jackson has been followed in 
many cases of prosecution under the national banking 
act. It is believed that the correct expression of the 
law on this subject is found in the opinion of Judge 
(now Mr. Justice) Day in the case of U. S. v. Mc- 
Knight, (a case arising under section 5209 Revised 
Statutes),** which is quoted here at length on account 

13— United States v. Harper, (C. C.) 33 Fed. Rep. 482. 
14— -United states v. McKnight, 115 Fed. Rep. 974-976. 
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of the clearness and authority with which he discusses 
the whole question. 

BURDEN OF PROOF— INTENT— ERRONEOUS CHARGE OP 

COURT— OPINION BY JUDGE DAY. 

**It is elementary law that the burden of proof 
to establish the commission of a crime, and 
every essential element thereof, rests upon the 
prosecution. The statute under cover of which Mc- 
Knight was prosecuted makes it essential, in 
order to work conviction, that the acts charged shall 
be done with intent to defraud the bank. In the ab- 
sence of such intent, however culpable the acts charged 
may be, there can be no conviction for a violation of 
this part of the law.^^ How is this intent to be proven! 
In view of the fact that intent or purpose is involved 
in a mental process which can only be known to the 
actor, the law requires only such proof as the nature 
of the thing to be proven admits ; and it has long been 
the practice to instruct juries in such trials that the 
intent may be proven by the act done, and that one 
may be presumed to have intended the natural and 
probable consequences of acts intentionally done. This 
is a rule of logical probability from the usual course 
of events, rather than a conclusive legal presumption. 
The presumption is a rebvitdble one, and, if other 
proof in the case shall repel the presumption which 
would ordinarily arise from the things done, the jury 
is under no necessity of resorting to presumption, but 
should give weight to the facts which show the lack of 

15— McKnight v. United States, (49 C. C. A. 594) 111 Fed. Rep. 735, 
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intent or purpose in the particular case. This method 
of making proof of intent to defraud, as necessarily 
flowing from acts whose legitimate tendency is to de- 
fraud, does not absolve the prosecution from the re- 
quirement of showing intent, when that is an essential 
element of the crime, by the rule of evidence which 
requires proof in criminal cases to be suflSciently cer- 
tain as to exclude reasonable doubt of guilt. If the 
burden of proof shifted to the defendant when the 
prosecution has introduced testimony from which the 
jury, in the absence of other proof, may infer the 
presence of guilty purpose or intent, — especially if 
the defendant was required to establish this want of 
intent beyond a reasonable doubt,— the accused may 
be convicted when the proof leaves in the minds of the 
jurors a reasonable doubt of his guilt as to an essen- 
tial element of the crime. In the present case, if the 
jury should find that the natural and probable conse- 
quence of the acts of McKnight charged and proven 
under the counts of the indictment was to defraud the 
bank, then the jury would be authorized to conclude 
that such was his purpose, in the absence of proof in 
the case rendering such inference inadmissible. While 
the jury may be properly instructed as to the manner 
in which intent— '* dwelling in the mind, invisible to 
the outward sight*'— may be proven from inferences 
from acts done, the burden of proving evil intent, 
where an essential element of the crime, is with the 
prosecution, and does not shift to the accused.^ ^ 

16— Chaffee v. United States, 18 WaU. 516, 21 L. Ed. 908; Jones, 
Ev., §175; Whart Cr. Ev., §344; Com. v. McKle, 1 Gray 61, 61 Am. 
Dea 410. 
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The learned judge justified the charge given in this 
respect by the case of Agnew v. United States.^''^ That 
case was a prosecuticm against a bank cashier for 
violation of the section of the statute under which 
McKiiight is prosecuted in this case. The question 
here involved arose on exception to that part of the 
charge of the court which said : 

''The rule of law in regard to intent is that intent 
to defraud is to be inferred from willfully and know- 
ingly doing that which is illegal, and which, in its 
necessary consequences and results, must injure an- 
other. The intent may be presumed Trom the doing 
of the wrongful or fraudulent or illegal act, and in 
this case, if you find that the defendant placed that 
which was worthless or of little value among the assets 
of the bank at a greatly exaggerated value, and had 
that exaggerated value placed to his own personal 
account upon the books of the bank, from such finding 
of fact you must necessarily infer that the intent 
with which he did that act was to injure or defraud 
the bank, but this inference or presumption is not 
necessarily conclusive. There may be other evidence 
which may satisfy the jury that there was no such 
intent, but such an inference or presumption throws 
the burden of proof upon the defendant, and the evi- 
dence upon him in rebuttal to do away with that pre- 
sumption of guilty intent must be suflSdently strong 
to satisfy you beyond a reasonable doubt that there 
was no such guilty intent in such transaction.** 

On this charge the chief justice said : 

17— Agnew v. United States, 165 U. S. 36, 17 Sup. Ct 235, 41 L. 
Ed. 624 
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* ' Undoubtedly in criminal cases the burden of estab- 
lishing guilt rests upon the prosecution from the be- 
ginning to the end of the trial. But when a prima 
facie case has been made out, as conviction follows 
unless it be rebutted, the necessity of adducing evi- 
dence then devolves on the accused. The circuit court, 
in this part of the charge, was dealing with the intent 
to defraud the bank, and rightly instructed the jury 
that, if they found certain facts, such intent was nec- 
essarily to be inferred therefrom. Thus was in appli- 
cation of the presumption that a person intends the 
natural and probable consequences of acts intention- 
ally done, and that an unlawful act implies an unlaw- 
ful intent.^® The circuit court, however, told the jury 
that the presumption of intent to defraud and injure, 
if the facts were found as stated, was not conclusive, 
but, in substance, that its strength was such that it 
could only be overcome by evidence that created a 
reasonable doubt of its correctness; in other words, 
that, as the presumption put the intent beyond reason- 
able doubt, it must prevail, unless evidence of at least 
equivalent weight were adduced to the contrary. The 
question of the particular intent was not treated as 
a question of law, but as a question to be submitted 
to the jury, and, conceding that the statement of the 
eourt that the evidence to overcome the presumption 
must be sufficiently strong to satisfy the jury '* beyond 
a reasonable doubf was open to objection for want of 
accuracy, we are unable to perceive that this would 

18—1 Greenl. Ev., §18; 3 Greenl. Ev., §§13, 14; Jones, Ev., §23; 
Blsh. Cr. Proc. §§1100, 1101, and cases cited. 
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liave tended to prejudice the defendant, when the 
charge is considered as a whole/* 

The chief justice then goes forward to show that 
in the particular case the inaccurate instruction has 
worked no harm to the accused, and a riBversal on that 
ground was refused. But clearly the chief justice did 
not mean to approve any such doctrine as requires 
the defendant to take upon himself the burden of es- 
tablishing his innocence. This is shown by the em- 
phatic declaration that in criminal cases the burden of 
establishing guilt rests upon the prosecution from the 
beginning to the end of the trial. In the case then 
before the court, as we read it, no other doctrine was 
intended to be established than the familiar one thus 
stat^ in the opinion. A reversal in that case was 
prevented because the inaccurate charge, in the opin- 
ion of the court, worked no harm, in view of the re- 
peated and emphatic instructions that the crime, and 
every element of it including the intent to defraud 
the bank, must be proven beyond a reasonable doubt. 
In the present case the language used was not, as the 
learned trial judge seemed to conclude, a statement 
of the doctrine of the supreme court, but was the lan- 
guage of the trial judge which is denominated as in- 
accurate by the chief justice. It is true that the 
charge below in the present case lays down the correct 
rule in other parts of the charge, but it is also true 
that the jury was told : 

* * The burden of proof in the case is upon the United 
States, and, subject to what will be hereafter said 
upon the question of proof of intent, continues 
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throughout the case until the United States has shown 
by the evidence to the exclusion of a reasonable doubt, 
that the defendant is guilty/*^® 

AIDEES AND ABETTOBS. 

In charging one with aiding and abetting a national 
bank oflScer in the commission of a crime under § 5209 
Revised Statutes of the United States, the indictment 
should charge the aiders and abettors with the same 
intent that is charged against the principal offender.^*^ 

The statute nowhere requires that there should be a 
** common purpose'' on the part of the principal and 
the aider and abettor to subserve their joint interest 
by the misdemeanor committed. It only requires that 
there should be a misapplication of the moneys of the 
bank with a joint intent to 'injure or defraud the 
association or any other company, body politic or cor- 
porate, or any individual person or to deceive any 
officer of the association or any agent appointed to 
examine the affairs of such association.'' 

It is ciear that the statute has been violated if the 
one charged with aiding and abetting is shown to 
have actually aided and abetted the officer of the bank 
in misapplying its funds no matter whom the accused 
may have ultimately intended to benefit by his mis- 
conduct, provided, of course, there existed the intent 
to defraud enumerated in the act of congress.^^ 

It is wholly immaterial that the principal offender 
should have had several intents provided the principal 

19— McKnight v. United States, 115 Fed. Rep. 974-975-976. 
20— United States v. Berry, (D. C.) 85 Fed. Rep. 211. 
21— Coffin V. United States, 162 U. S. 667. 
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and the aider and abettor were both actuated by the 
criminal intent specified in the statute.^^ 

INTENT TO DECEIVE AGENT. 

Under an indictment based upon section 5209 Ke- 
vised Statutes charging an o£Scer of a national bank 
with having made false entries in its books with the 
intent to deceive the oflScers and directors of the bank 
and any agent appointed by the Comptroller to ex- 
amine the affairs of the bank, and to injure and 
defraud the association, it is sufficient to prove the 
wrongful intent in either particular charged.^* 

22— <3offln y. United States, 162 U. S. 686. 

23— McKnight v. United States, (CCA. 6th Ct.) 97 Fed. Rep. 
208. 



CHAPTER Vn. 

PLEADING GENERALLY. 

For many years it was thought that an unusual 
degree of skill in criminal pleading was necessary in 
order to draw an indictment under section 5209 Re- 
vised Statutes of the United States which would stand 
the test of vigorous assault by astute counsel. In the 
present state of the decisions of the supreme and in- 
ferior courts the rules of pleading in criminal cases, 
arising under the national banking acts are, it is be- 
lieved, so plain that it need give the prosecutor no 
uneasiness, nor encourage counsel for the defendant 
to believe that by voluminous demurrers he may so 
confuse and becloud the issues that some errors will 
necessarily creep in and thus result in a reversal of 
the cause. 

The greatest mistake made on the part of the prose- 
cutor ordinarily is, that he pleads too much, and 
encumbers his indictment with such a multitude of 
counts that he confuses the court, the jury and him- 
self. The supreme court of the United States, and 
some of the inferior courts, have often animadverted 
against this fault in pleading such a multiplicity of 
counts, and have suggested that trial judges require 
the prosecution to elect a reasonable number of counts 
on which to go to trial. 

As the prosecutor can always introduce evidence of 
other acts of a kindred nature, associated closely in 

91 
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point of time with those charged, in order to prove in- 
tent> motive, and the scienter, the necessity for worry- 
ing the court, the jury and the prosecutor himself, 
with a voluminous indictment, containing, as many 
have, over a hundred counts, is not apparent. One 
county for example, for willful misapplication, well 
supported by the evidence, with a reasonable amount 
of collateral proof on intent, can be far easier made 
intelligible to the jury than twenty counts; and, the 
chances of an affirmative verdict are thereby greatly 
increased. 

WHO MAY COMMIT OFFENSES UNDER NATIONAL BANKING 

ACTS. 

Crimes and offenses under sections 5208 and 5209, 
Revised Statutes of the United States, can be com- 
mitted only by officers, clerks and agents, of national 
banking associations, organized under the acts of con- 
gress; the only exception being that outsiders, under 
the latter clause of section 5209, may be prosecuted 
as aiders and abettors.^ 

The unambiguous letter of the law is that every 
president, director, agent, eta, who commits the des- 
ignated offenses shall suffer the penalties; and that 
every person who aids or abets such officer shall suffer 
the like penalty.^ The spirit and purpose of the stat- 
ute is to punish the president, cashier, officer, or 
agent, etc., and likewise to punish every person who 
aids and abets.^ 

1— United States v. Coffin, 162 U. S. 664. 
2— Coffin V. United States, 156 U. S. 447. 
3 — Coffin V. United States, 156 U. S. 447. 
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The statute is to be construed somewhat distrib- 
utively; subordinate officers are not to be charged 
under it for unlawful acts so far out of the line of 
their duties that they amount to forgeries or larcenies, 
nor superior officers with acts so far out of the line 
of their duties, or beyond the exercise of the powers 
conferred upon them, as to be mere spoliations.* 

Under section 5440, those not connected with a 
bank, in an official capacity, can of course, be joined 
with the officers, clerks and agents, as conspirators. 

As section 5211 Revised Statutes of the United 
States, provides only for verification of reports to the 
Comptroller by the president or cashier of the bank, 
these are the only officers who can be indicted for per- 
jury under § 5392 Revised Statutes. 

So, all indictments must allege that the party 
charged, if as principal, was an officer, clerk or agent, 
as the case may be, of a banking association organized 
under the acts of congress relating to national banks.^ 

The following allegation was held sufficient by the 
supreme court in the case of United States v. North- 
way: **Was then and there president and agent of a 
certain national banking association, to-wit: 'The 
Second National Bank of Jefferson', theretofore duly 
organized and established and then existing and doing 
business at the village of Jefferson and County of 
Ashtabula, in the division and district aforesaid, under 
the laws of the United States.''® 

4— United States v. Potter, (C. C.) 56 Fed. Rep. 101. 

5 — See forms. 

e—United States v. Northway, 120 U. S. 336. 
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The words '*any association" as used in section 
5209 Revised Statutes of the United States^ relate to 
any national banking association organized under the 
laws of the United States/ 

VARIANCE BETWEEN NAME OF BANK IN INDICTMENT AND 
NAME AS ESTABLISHED BY THE PROOF. 

A bank alleged to have been defrauded, was referred 
to in the indictment *'as a certain national banking 
• association then and there known and designated as 
the National Granite State Bank, which said associa- 
tion had been created, etc., by virtue of the laws of the 
United States and was then and there carrying on a 
national banking business at the City of Exeter under 
the laws aforesaid''. The evidence offered proved 
that the authorized name of the bank was the *' Na- 
tional Granite State Bank of Exeter''. The omission 
of the words * ' of Exeter ' ' was relied on as a variance. 
This omission did not operate to the prejudice of the 
defendant and there was no variance.® 

CERTAINTY IN INDICTMENTS FOB STATUTOBY MISDE- 

MEANOBS. 

Section 5209 Revised Statutes, creates and describes 
certain offenses, and expressly denominates them mis- 
demeanors.® 

^'The general rule is that in indictments for mis- 
demeanors created by. statute, it is suflScient to charge 

T—United States v. Kenney, (D. C.) 90 Fed. Rep. 259. 
8— Putnam v. United States, 162 U. S. 690-691. 
9— United States v. Britton, 107 U. S, 661. 
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the offense in the words of the statute. There is not 
that technical nicety required as to form which seems 
to have been adopted and sanctioned by long prac- 
tice in cases of felony, and with respect to some 
crimes, where particular words must be used, and no 
other words however synonymous they may seem, can 
be substituted. But in all cases the offense must be 
set forth with clearness, and all necessary certainty to 
apprise the accused of the crime with which he stands 
charged. ' '^^ 

*'When the offense is plainly statutory, it is *as 
a general rule suflScient in the indictment to charge 
the defendant with acts coming within the statutory 
description in the substantial words of the statute^ 
without any further expansion of the matter'. But to 
this rule there is the qualification, fundamental in the 
law of criminal procedure, that the accused must be 
apprised in the indictment with reasonable certainty 
of the nature of the accusation against him, to the 
end that he may prepare his defense and plead the 
judgment as a bar to any subsequent prosecution for 
the same offense. ''" 

*'In an indictment upon a statute it is not sufficient 
to set forth the offense in the words of the statute, un- 
less these words of themselves fully, directly, and ex- 
pressly, withouj; any uncertainty or ambiguity, set 
forth all the elements necessary to constitute the of- 
fense intended to be punished; and the fact that the 

10— tJnited States v. MIUs, 7 Peters, 138, 142; United States v. 
Brltton, 107 U. S. 661. 

11— United States v. Simmons, 96 U. S. 360-362; United States v. 
Britton, 107 U. S. 661. 
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statute in question, read in the light of the common 
law and of other statutes on the like matter, enable 
the court to infer the intent of the legislature, does 
not dispense with the necessity of alleging in the in- 
dictment all the facts necessary to bring the case with- 
in that intend 12 

MONEYS, FUNDS AND CREDITS. 

There are three classes of personal property enum- 
erated in the first clause of section 5209 Eevised Stat- 
utes, which may be the subjects of the offenses men- 
tioned therein, to-wit, moneys, funds and credits. 

Money is a standard by which wealth is measured, 
and an instrument by which one kind of wealth can 
be exchanged for another. Money differs from cur- 
rency; while currency is anything with which com- 
modities can be bought and debts canceled, it does not 
aways have an intrinsic value, but may be, as in the 
case of bank-bills or government notes, merely si 
voucher or representative of value, in which case it is 
not money. Money is that kind of currency which 
has an intrinsic value, and which thus, if not used as 
currency, would still be wealth.^^ 

Under the general term ''money'' bank notes, 
promissory notes, or treasury warrants, cannot be in- 
cluded.1* 

Money is described in an indictment as so many 

12— United States v. Carll, 105 U. S. 611-612; Britton v. United 
States, 107 U. S. 661-662. 
13 — ^Appleton and Co.'s Univ. Cyclopaedia, Vol. 8, "Money." 
14 — 1 Whart., Am. Crim. Law, sec. 347. 
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pieces of current gold or silver coin of the realm 
called—. The species of coin must be specified.^ ^ 

MONEYS AND FUNDS. 

The words ' ' moneys ' ^ and ' ' funds ' ' are not of identi- 
cal meaning. Funds includes moneys and much more 
such as notes, bills, checks, drafts, stocks and bonds. 
Now what was intended by the phrase *' moneys and 
funds"? Was it intended to say '^moneys and 
moneys"? The natural indication of the phrase is 
^* moneys and such other species or character of 
funds". The word funds is not used in the alternative 
as a synonym. It is used in the conjunctive. Its 
function is, as no doubt the purpose of its use was, to 
add something to the term ** moneys". In the case of 
People V. Cohen,^® it is there said: *^ There is another 
objection to the indictment which is fatal. It does not 
state what was the property converted. The language 
is, * four hundred thousand dollars, moneys, goods, and 
chattels ^ How can the defendant know what he is 
charged with, or how prepare for his defense? How 
much money, what goods, and what chattels"? If 
only money is embezzled the indictment should charge 
the embezzlement of money only. If money and other 
funds are embezzled the amount and value of the 
several species of property should be stated. If an 
indictment charges embezzlement of ^^ moneys and 
funds" the words '^and funds" cannot be rejected as 
surplusage where the amount and value stated in the 
indictment applies to money and funds jointly, and, 

15 — 1 Whart. Am. Crim. Law, Sec. 363. 
16— People V. Cohen, 8 Cal. 42. 

7 
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rejecting either, there would be no suggestion in the 
indictment as to the amount or value of the other.^^ 

MONEYS, FUNDS AND CREDITS. 

In the Breese case^® the defendant was charged in 
several counts, at times with embezzling, at other 
times with abstracting, and at still other times with 
misapplying ^'moneys, funds and credits'' of a bank, 
without specifying how much was moneys, how much 
was funds, and how much was credits. The learned 
judge in this case held that it was not necessary to 
state in the indictment how much of moneys, how 
much of funds and how much of credits was embezzled. 
He says: '* Inasmuch as the accused was president 
of the bank, in charge, or, at least, placed in super- 
vision, of its assets, and as the charges against him 
are of transactions in small amounts, occurring on 
several days, such particularity is evidently impos- 
sible. Were this demand enforced, the government 
would be entrapped into making allegations which it 
would be impossible to prove.^® The use of these 
words, notwithstanding their generality, was sus- 
tained in United States v. Voorhees.^^ They were 
used in many cases before the supreme court, and no 
objection was taken. "^^ 

17— United States v. Greve, (D. C.) 65 Fed. Rep. 490. 

18— Breese v. United States, 106 Fed. Rep. 688. 

19— Evans v. United States, 153 U. S. 584, 14 Sup. Ct. 934, 38 L. Ed. 
830. 

20— United States v. Voorhees, (C. C.) 9 Fed. Rep. 143. 

21 — Evans v. United States, supra; United States v. Northway^ 
120 U. S. 230, 7 Sup. Ct. 580, 30 L. Ed. 664; Batchelor v. United 
States, 156 U. S. 429, 15 Sup. Ct. 446, 39 L. Ed. 478; Coffin v. United 
States, 156 U. S. 432, 15 Sup. Ct. 394, 39 L. Ed. 481. 
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The rule is well stated in Cochran v. United 
States.22 

**Few indictments nnder the national banking law 
are so skillfully drawn as to be beyond the hyper- 
criticism of astute counsel— few which might not be 
made more definite by additional allegations. But 
the true test is, not whether it might possibly have 
been made more certain, but whether it contains every 
element of the offense intended to be charged, and 
sufiSciently apprises the defendant of what he must 
be prepared to meet, and, in case any other proceed- 
ings are taken against him for a similar offense, 
whether the record shows with accuracy to what ex- 
tent he may plead a former acquittal or convic- 
tion. ^'23 

While it is true that where an indictment charges 
generally the embezzling, etc., of ^^ moneys, funds and 
credits'' of an association, the defendant might ask 
for a bill of particulars,^^ in order to make the alle- 
gations more specific, still, as said by the learned 
judge who delivered the opinion in the Greve case, 
supra, ''If only money is embezzled the indictment 
should charge the embezzlement of money only. ' ' And 
so with ''funds'' and "credits." If the various un- 
lawful transactions, however, are so intermingled as to 
make it impossible for the grand jury to specify par- 
ticularly the kinds and classes and amounts of the 
moaieys, funds and credits, charged to have been em- 

22— Cochran & Sayre v. United States, 157 U. S. 290, 15 Sup. Ct 
630, 39 L. Ed. 705. 
23— Breese v. United States, 106 Fed. Rep. 688. 
24— United States v. Voorliees. 9 Fed. Rep. 143. 
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bezzled, abstracted, or willfully misapplied, the au- 
thorities are abundant which permit it to state in the 
indictment its want of knowledge. But clearly if the 
grand jury knows the amounts and classes of moneys, 
funds and credits, embezzled, abstracted, or misap- 
plied, the defendant is certainly entitled, under the 
rules of criminal pleading, to be specifically informed 
thereof in the indictment. 

In the Eieger case ^^ the defendant was charged with 
misapplying the ^'moneys, funds and credits" of the 
banking association. This was objected to as too in- 
definite. The court held this good inasmuch as what- 
ever uncertainty arose from the use of the words 
"moneys, funds and credits," in the first instance, 
was removed by the subsequent explicit statement that 
the offense committed by the accused consisted in dis- 
counting, for his own benefit, a note which was known 
to him, at the time, to be utterly worthless. 

AUiEGATIONS OF WANT OF KNOWLEDGE BY THE 

GRAND JURY. 

The eighty-fourth count in the Jewett case^ was 
based on that provision of section 5209 Revised Stat- 
utes of the United States which reaches an oflScer or 
agent of a national banking association who willfully 
misapplies its assets. This count was objected to for 
want of certainty in that it did not allege an unlawful 
act, because the grand jury reported that it was igno- 
rant how Jewett misapplied the funds described. 

25— United States v. Rieger, 107 Fed. Rep. 920. 

26— United States v. Jewett, (C. C. A. 5th Ct) 100 Fed. Rep. 832. 
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The court stated the rule to be : * ^ It is well settled, 
not only as a general rule of the common law, but in 
the supreme court, that the grand jury is entitled to 
set out in its indictment that certain facts, ordinarily 
necessary to be alleged, are to it unknown.'^ 

This rule has been applied in many cases.^*^ In the 
Ck>jBSn case, supra, the court further held that where 
there is an averment in the indictment that a person 
or matter is unknown to the grand jury, and nothing 
appears in the evidence at the trial to the contrary, 
the verity of the averment of want of knowledge in the 
grand jury is presumed.^® 

There is no necessary inconsistency between an al- 
legation that the defendant did misapply and convert 
to his own use certain property, and an allegation that 
the grand jury is ignorant of the exact means whereby 
the misapplication and conversion were affected— even 
should the defendant conceal or destroy all evidence 
of the details of the particular transaction, the general 
fact that assets of the bank in his possession had been 
misapplied and converted to his own use, with intent 
to defraud, might be clearly established.^® 

In the Frisbie case^^ the rule was applied to the 
description of the excess amount received, by an agent 
engaged in prosecuting a claim for a pension, over 
that permitted by statute— and in Durland v. United 

27— United States v. Britton, 107 U. S. 655-665; Coffin v. United 
States, 156 U. S. 432-451; United States v. Eastman, 132 Fed. Rep. 
553. 

28— United States v. Coffin, 156 U. S. 451. 

29— United States v. Jewett, (D. C.) 84 Fed. Rep. 145. 

30— United Stated v. Frisbie, 157 U. S. 160-167. 



102 CRIMES BY NATIONAL BANK OFFICERS. 

States ^^ it was applied with reference to the names 
of persons defrauded, or intended to be defrauded, 
contrary to section 5480 Revised Statutes of the 
United States. 

biujS of pabticulabs. 

In the case of United States v. Loring and Flem- 
ing®2 Jndge Blodgett approves the practice of direct- 
ing bills of particulars to be furnished the defendant 
whenever the indictment, though good on general de- 
murrer, does not inform the defendant with sufficient 
particularity, in the opinion of the court, of the charge 
against him. Where an essential element is omitted 
in charging the crime in an indictment, it cannot of 
course be cured by a bill of particulars; but where 
the court is of opinion that the defendant is entitled 
to more adequate notice of the facts charged, than ap- 
j)ears on the face of the indictment he will, in his 
discretion, direct the bill of particulars. 

Loring and Fleming were indicted under section 
5480 Revised Statutes of the United States for hav- 
ing devised a scheme to defraud. 

The first count in the indictment charged, after the 
usual allegations of having devised the scheme, etc., 
that the defendants ^'unlawfully did place in the post- 
office of the said United States at Chicago aforesaid 
divers letters and packets, to-wit, ten letters and ten 
packets directed respectively to divers persons and 
addresses to the said grand jurors as yet unknown,^* 
etc. 

31— Durland v. United States, 161 U. S. 306-314. 

32— United States v. Loring and Fleming, 91 Fed. Rep. 885. 
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It was objected that this allegation was not suffi- 
ciently descriptive of the letters and packets. The 
court said: 

'^As to the suggestion that the letters or packets 
alleged to have been placed in or taken from the post- 
office are not sufficiently described, the first count 
charges the defendants with placing in the post-office 
at Chicago 10 letters and 10 packets, addressed to per- 
sons to the grand jurors unknown; and the second 
count charges the defendants with taking from the 
post-office at Chicago 10 letters and 10 packets, ad- 
dressed to Flemming & Merriam. There is no proof 
that the grand jurors knew to whom or by whom these 
letters and packets were addressed, at the time when 
this indictment was found. If the defendants, for the 
purpose of preparing for trial, wished a fuller descrip- 
tion of these letters, they could have obtained it by a 
bill of particulars, as the practice of this court for 
many years has been to require a bill of particulars 
to be furnished in ample time by the district attorney, 
on application of the defendant, in order to enable him 
to prepare for trial; and this practice seems to be 
sanctioned by well-considered authorities. 

In Whart. Or. PI. & Prac. § 702, it is said: 

* Wherever the indictment is so general as to give 
the defendant inadequate notice of the charge he is 
expected to meet, the court, on his application, will 
require the prosecution to furnish him with a bill of 
particulars of the evidence intended to be relied on. 
That indictments may be thus general, and yet in en- 
tire conformity with precedents, has been heretofore 
abundantly shown. It is allowable to indict a man as 
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a common barrator, or as a common seller of intoxi- 
cating liqnors, or as assaulting a person unknown, 
or as conspiring with persons unknown to cheat and 
defraud the prosecutor by divers false tokens and pre- 
tenses; and in none of these cases is the allegation of 
time material; so that the defendant is obliged to 
meet the charge of an offense apparently undesignated, 
committed at a time which is not designated at all. 
Hence has arisen the practice of requiring in such 
cases bills of particulars; and the adoption of such 
bills, instead of the exacting of increased particularity 
in indictments, is productive of several advantages* 
It prevents much cumbrous special pleading, and con- 
sequent failures of justice, as no demurrer lies to bills 
of particulars; and it gives the defendant^ in plain, 
unartificial language, notice of the charge he is to 
meet/ 

Section 703: 

^As has already been seen, bills of particulars may 
be ordered under the same general count in con- 
spiracies, under indictments for being a common seller 
of liquors, and under indictments for embezzlement, 
and for being a common barrator or a common scold. 
But it is proper, in order to justify the ordering by 
the court of such a bill, that the defendant should 
make an affidavit that he is, from the generality of the 
indictment, unable duly to prepare himself for his 
defense. ' 

Section 705: 

^It is said that the allowance of bills of particulars 
is within the discretion of the presiding judge, and is 
not subject of error; yet, whenever a bill of particn- 
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lars is a substitute for special averments in an in- 
dictment, error should be entertained. The same right 
of exception allowed to the defendant in the one case 
should be allowed, unless there be a statutory im- 
pediment, in the other. The appellate court should 
have the power of determining whether there is 
enough filed against the defendant to put him on his 
trial." 

The rule laid down in section 705 of Wharton's 
Criminal Pleading and Practice, mpra, was not, how- 
ever, followed in the Breese case, wherein the court 
held that a motion to require the prosecution to 
furnish the defendant with a bill of particulars is ad- 
dressed to the discretion of the court, and his refusal 
to grant same is not assignable error; his refusal to 
grant such motion is a proper exercise of judicial dis- 
cretion.^ 

AVEEMENT OF TIME. 

On principle, allegations of time in criminal plead- 
ings ought to be made with approximate accuracy; 
yet, by authority of a practice which has now con- 
tinued so long that it must be yielded to, time need 
nol be proved as stated, and these allegations touch- 
ing it are the most useless portions of criminal plead- 
ings. Of course, exceptions are to be noted where the 
allegations of time are inconsistent, or apparently 
bring the case within the bar of the statutes of limita- 
tion; and perhaps there are other exceptions. Yet, 
as a general rule, statements of time may be so far 
varied from by the proofs that Judge Lowell in United 

l—United States v. Breese, (C. C. A. 4th Ct.) 106 Fed. Rep. 
682; see, also, Dunlop v. United States, 165 U. S. 486, 491. 
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States V. Jackson,^ and Bish. Crim. Prac.,^ regard 
them as so wholly formal that they may be dispensed 
with under Revised Statutes § 1025. United States v. 
Britton * holds, however, that there must be some alle- 
gation of time, as well as of place.*^ 

In United States v. Conrad® it was insisted that the 
indictment was defective, because that no day certain 
was alleged in any of the counts on which the offenses 
charged were committed ; that the allegations that ' ' de- 
fendant did, on the .... day of July, in the year of 
our Lord one thousand eight hundred and ninety-one,^' 
etc., were equivalent to no dates being given. 

Said the court: **I do not think so, as time is not 
of the essence of the offense charged. Any day in 
July, A. D. 1891, was prior to the finding of the in- 
dictment, and within the period of the statute of 
limitations applicable to the section said to have been 
violated. The old rule of the common law on this point, 
as announced in the cases cited in argument, has been 
greatly modified by the decisions of our courts, as well 
as by special statutes for that purpose. The averment 
of time is a formal one, and it is not required that the 
offense shall be proven to have been committed at the 
time charged in the indictment, except in cases where 
time itself is an indispensable ingredient in the of- 
fense. The fact that a particular day in the month 
of July, A. D. 1891, is not alleged is not to the prej- 
udice of the defendants."* 

2 — ^United States v. Jackson, 2 Fed. Rep. 502. 

a—Bisli. Cr. Proc. (3rd Ed.) § 386. 

4— United States v. Britton, 107 U. S. 655, 2 Sup. Ct. Rep. 512. 

5— United States v. Potter, 56 Fed. Rep. 95. 

6--United States v. Conrad, 59 Fed. Rep. 461. 



PLEADING GENEEALLY. 107 

Failure to designate the era in which the year is, 
such as ^^in the year of our Lord,*' or ^^A. D/', does 
not make the allegation of time uncertain^ 

PRESIDENT AND AGENT. 

Charging the defendant with committing the acts 
therein charged against him as *^ president and agenf 
does not vitiate the indictment in which that descrip- 
tion is contained. 

The only ground on which the contrary conclusion 
could be predicated is that the allegation is either too 
uncertain or is contradictory. The allegation is not 
uncertain as it might have been if it had .been ' * presi- 
dent or agent". In that case (the latter) it might 
have been urged that as the offense was charged to 
have been committed by the defendant either as presi- 
dent or agent it was uncertain in which of these ca- 
pacities he was charged. For although it might be 
said that a president is ex officio agent of the associa- 
tion there may be many agents who are not president. 
Here the description is that he was '^president cmd 
agent'' and committed the offense charged in some 
capacity described by both terms. Neither is the de- 
scription contradictory, because he may be both presi- 
dent and agent. There, is no repugnance in the two 
characters. Even on the supposition that the statute 
means to make a distinction between the two offices of 
president and agent, there is nothing in the nature of 
either to prevent them both being held at the same 
time by one person, and the acts charged may in con- 

7— Peters v. United States, (C. C. A. 9th Ct.) 94 Fed. Rep. 133. 
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templation of law have been committed by him in both 
capacities. 

A fortiori may this be the case, if every president 
of such an association is to be held by virtue of his 
office to be also, within the meaning of the act an 
agent of the association. In that case the nse of the 
words '^and agent" wonld be mere surplusage in the 
indid;ment. Being already included within the mean- 
ing of the word *' president" it does not add anything 
to the description to introduce the words ''and 
agent. ' '® 

AGENTS IN LIQUIDATION. 

Section 5209 applies equally to a bank in liquida- 
tion, and to an agent appointed to close its affairs. 

Both are within the letter of the statute, and within 
the mischief it was intended to remedy. There would 
seem to be more ground for holding the terrors of the 
law over an agent who is in uncontrolled possession 
of the assets of an association, than over an officer 
who is at all times subject to the scrutiny of those 
who are about him or over him.® 

A national banking association going into voluntary 
liquidation and appointing an agent by vote of its 
stockholders to wind up its affairs, still exists as a 
legal person capable of acting by an agent, and such 
agent may be indicted for offenses under section 5209 
Revised Statutes.^^ 

As the appointment of an agent in liquidation does 
not terminate the existence of the association, though 

8— United States v. Northway, 120 U. S. 329-330. 

9— United States v, Jewett, 100 Fed. Rep. 838. 

10— United States v. Jewett, (D. C.) 84 Fed. Rep. 143. 



PLEADING GENERALLY. 109 

it restricts its transactions, so it does not terminate 
the official character of its officers, thongh it may limit 
their powers.^ ^ 

ASSOCIATION IN PBOCESS OF UQUIDATION. 

An association in process of liquidation is still an 
existing corporation.^ ^ 

Even the insolvency of a natiozial banking associa- 
tion and the consequent appointment of a receiver, 
does not terminate its existence as a corporation.^' 

INFAMOUS— OFFENSES UNDER SECTION 5209 REVISED STAT^ 
UTES ARE INFAMOUS AND MUST BE PROSE- 
CUTED BY INDICTMENT. 

The crimes mentioned in section 5209 are infamous, 
the statute authorizing the court to award an infamous 
punishment, and must therefore be prosecuted by in- 
dictment.^^ 

The test is whether the crime is one for which the 
statutes authorize the court to award an infamous 
punishment, not whether the punishment ultimately 
awarded is an infamous one; when the accused is in 
danger of being subjected to an infamous punishment, 
if convicted, he has the right to insist that he shall 

11— United States v. Jewett, (D. C.) 84 Fed. Rep. 143. 

12 — Central N. B. of Baltimore v. Connecticut Mutual Life Ins. Co., 
.104 U. S. 54, 72-73. 

13— Chem. N. B. v. Hart. Deposit Co., 161 U. S. 1. 

14— Folsom V. United States, 160 U. S. 121-123; In re Claassen, 
140 U. S. 205, and cases cited; Mackin v. United States, 117 U. S. 
348; In re Mills, 135 U. S. 263-267; Ex parte Wilson, 114 U. S. 417- 
426. 
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not be put upon his trial, except on the accusation of 
a grand jury. 

Inasmuch as the fifth amendment of the Constitu- 
tion of the United States protects every one from 
being prosecuted in a court of the United States with- 
out the intervention of a grand jury, for any crime 
which is subject by law to an infamous punishment, 
no declaration of Congress is needed to secure, or 
competent to defeat, the constitutional safeguard.^* 

FELONIOUSLY. 

An indictment need not use the word ** feloniously'* 
in charging a statutory offense, where the statute does 
not use the word, even if the punishment aflixed there- 
to be infamous.*® 

'' WITHOUT THE CONSENT OF THE BOARD OF DIRECTORS.'' 

^^The statute does not make absence of authority 
from the directors an ingredient in the crime of mis- 
application. I conceive that a conversion of the 
funds of a national bank by its president may be a 
criminal misapplication of the funds of the bank, al- 
though done with the knowledge and assent of the 
directors of the bank. The president of a national 
bank is not the association, nor are the president and 
directors the association. They are only oflScers of the 
association. The moneys of the stockholders and of 
the depositors in the association are not the moneys 
of these oflScers, but of the association; and it has not 

15--Uiiited states v. Mackin, 117 U. S. 351. 

16— Bannon v. United States, 156 U. S. 464; United States v. Bast- 
man, 132 Fed. Rep. 551. 
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yet been held that a national bank may be pillaged 
of such moneys by its president, with impunity, pro- 
vided the act be done in pursuance of a conspiracy 
between the president and the directors, or a majority 
of them/'^^ 

CHAKGING SAME OFFENSE IN VABIOUS WAYS IN DIFFERENT 

COUNTS. 

The grand jury in charging an offense is entitled 
to describe it in as many ways as it sees fit, in dif- 
ferent counts, in order to make sure that the proof 
produced on the trial will correspond with the descrip- 
tion of the offense in some one of them.*® 

'^ WILLFUL.'' 

The word ^^ willful" in section 5209 Revised Stat- 
utes, making it a misdemeanor for willfully misap- 
plying the moneys, funds or credits, of a national 
bank, implies a knowledge and purpose to do wrong.*® 

In Felton V. United States,^^ the supreme court said: 

'^ Doing, or omitting to do, a thing knowingly and 
willfully, implies, not only a knowledge of the thing, 
but a determination, with a bad intent, to do it, or 
omit doing if 

/'The word willfully,'^ says Chief Justice Shaw, 
* ' in the ordinary sense in which it is used in statutes, 
means not merely voluntarily, but with a had pur- 
pose. ' '2^ 

17-— United States v. Eno, (C. C.) 56 Fed. Rep. 220. 
18— United States v. Youtsey, (C. C.) 91 Fed. Rep. 866. 
19— Potter V. United States, 155 U. S. 446. 
20— Felton v. United States, 96 U. S. 699-702. 
21—20 Pick., Mass., 220. 
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*^It is frequently understood,'^ says Bishop, **as 
signifying an evil intent without justifiable excuse/ '^^ 

JOINDEB OP SEPARATE OFFENSES IN ONE INDICTMENT. 

Embezzlement, abstraction and willful misapplica- 
tion of the moneys and funds, etc., of a national bank 
as described in Revised Statutes § 5209, constitute 
three separate crimes or offenses which, under section 
1024 Revised Statutes of the United States, may be 
joined in one indictment, but must be stated in sep- 
arate counts.^* 

VENUE. 

If the offense is begun in one district and completed 
in another, the federal court in the latter has jurisdic- 
tion to try the case.^* 

22 — Bish. Crim. Law, Vol. 1, Sec. 428. 

23 — United States v. Cadwallader, (D. C.) 59 Fed. Rep. 677. 

24— Putnam v. United States, 162 U. S. 687. 



CHAPTER Vm. 

PLEADING— CONTINUED. 

FALSE ENTRIES. 

A false entry made in a report to the Comptroller 
of the Currency of the condition of a national bank is 
an indictable offense.^ 

To describe an offense for making false entries in 
a book, report, or statement of a national bank, the 
following averments are required by section 5209 Re- 
vised Statutes: 

1. That the accused was the president or other offi- 
cer of a national banking association, which was 
carrying on a banking business. 

2. That being such president or other officer, he 
made in a book, report, or statement, of the associa- 
tion, describing it, a false entry, describing it. 

3. That such false entry was made with intent to 
injure or defraud the association or to deceive any 
agent, describing him, appointed to examine the affairs 
of the association. 

4. Averments of time and place.^ 

In the case of United States v. Graves,^ it was said 
with regard to false entries in a report to the comp- 
troller, there must be proven the following points: 

l—United States v. Frencb, (C. C.) 57 Fed. Rep. 388. 
2— United States v. Britton, 107 U. S. 662. 
3— United States v. Graves, 53 Fed. Rep. 643. 

8 113 
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1. That the bank was at the dates named in the 
various counts in the indictment a banking associa- 
tion, organized and existing under the statutes of 
Congress providing for a national banking system. 

2. That the defendant, at the date named in said in- 
dictment, was the president of said bank and a direc- 
tor therein. 

3. That a report of the condition of said bank was, 
on the date named in said indictment, made to the 
comptroller of the currency. 

4. That the defendant, being at the time the presi- 
dent of and a director of the bank, did make in said 
report to the comptroller a false entry set forth in 
said indictment. 

5. That the defendant so made such false entry with 
the intent to deceive any agent then appointed, or 
thereafter to be appointed, to examine the condition 
of the bank, or to deceive some one or more officers 
of the bank, or with the intent to defraud the bank, 
or some other corporation, firm or person.* 

An averment that a false entry was made in an ac- 
count of, and in the **due course of business of the 
bank'' is not required by the statute.*^ It is not neces- 
sary to allege that the reports were transmitted to 
the comptroller. The word **make'' in the statute 
necessarily implies that the reports reached the comp- 
troller.^ Nor is it necessary to allege that the reports 

4— United States v. Graves, (D. C.) 53 Fed. Rep. 643. 
5— United States v. Britton, 107 U. S. 662; United States v. East- 
man, 132 Fed. Rep. 554. 
6— United States v. Potter, (C. C.) 56 Fed. Rep. 96. 
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were published, because the offense if committed, is 
complete, before the required time of publication.'' 

So far as the law is concerned, the preparation of 
the report, the completing of it, the making of an 
entry in it, false or true, the verification, attestation, 
and delivery to the comptroller may be simultaneous 
and instantaneous; and there are no repugnances in 
not specifically alleging that any or all of these things 
occurred in consecutive order.® 

In Cochran and Sayre v. United States,^ it was said 
that, in an indictment for making a false entry in a 
report to the comptroller, it is not necessary to allege 
that the report in which the false entry was made, 
was actually verified by the oath or affirmation of the 
president or cashier, or attested by the signatures of 
the directors, or at least the fact that it is averred 
to have been made * * in accordance with the provisions 
of section 5211 Revised Statutes *', is a sufficient aver- 
ment that it was properly verified and attested. But 
in United States v. Potter,^^ where counts charging 
false entries by the president of the association in re- 
ports of the condition of the bank, made to the comp- 
troller, alleged that the reports were made **in con- 
formity with law'* (**as required by law'') and were 
then set out by their tenor, the counts were held bad 
for the failure to allege specifically that the reports 
were verified and attested. 

7— United States v. Potter, (CO.) 56 Fed. Rep. 96. 
8— United States v. French, (C. C.) 57 Fed. Rep. 385. 
9— Cochran & Sayre v. United States, 157 U. S. 289-290. 
lO—United States v. Potter, 56 Fed. Rep. 103. 
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OMISSION OF DOLLAR MARKS IN SETTING OUT FALSE 

ENTRIES. 

The omission to set out in an indictment the dollar 
marks, which usually appear at the head of the col- 
umns in the form of reports required by the Cbmp- 
troUer of the Currency, is immaterial.^ ^ This is a 
mere matter of • form under section 1025 Revised 
Statutes and is not held to be important.* ^ 

The false entries set out in the counts in the Britton 
case,** omitted the dollar marks and no exceptions 
were taken nor criticism made.** 

NAME OF BOOK. 

An allegation that the false entry was made in a 
book, belonging to and in use by the association in 
transacting its banking business, and known and desig- 
nated as ** profit and loss, number six,*' is suflScient.*® 

The false entries may be explained by innuendo.** 

AGENTS TO EXAMINE AFFAIRS OF A NATIONAL BANKING 

ASSOCIATION. 

The appointment of agents to examine the affairs 
of national banking associations is provided for by 
section 5240 Revised Statutes of the United States, 
which declares: 

il— United states v. French, (C. C.) 57 Fed. Rep. 387. 

12— United States v. Potter, 56 Fed. Rep. 95. 

13— United States v. Britton, 107 U. S. 655. 

14 — United States v. French, 57 Fed. Rep. 387. 

15— United States v. Britton, 107 U. S. 662-663. 

16— United States v. Britton, 107 U. S. 663. 
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**Sec. 5240. The Comptroller of the Currency, 
with the approval of the Secretary of the Treas- 
ury, shall, as often as shall be deemed neces- 
sary or proper, appoint a suitable person or per- 
sons to make an examination of the affairs of 
every banking association, who shall have power 
to make a thorough examination into all the af- 
fairs of the association, and, in doing so, to ex- 
amine any of the oflScers and agents thereof on 
oath; and shall make a full and detailed report 
of the condition of the association to the Comp- 
troller. * * *'' 

The appointment of these agents is not permanent, 
but occasional and temporary and the appointments 
are made as often as shall be deemed necessary and 
proper by the Comptroller of the Currency. It is 
therefore apparent that the statute which punishes the 
oflScer making false entries, made with intent to de- 
ceive such agents, refers to any entries made with 
that intent whether before or after the appointment 
of the agent.^'^ 

There is nothing impossible in the averment that 
false entries have been made with intent to deceive 
an agent to be appointed after they are made. The 
agents are often purposely appointed without notice 
to the association. The fact that the Comptroller of 
the Currency has information that the oflScers of an 
association are making false entries in its books may 
be the occasion for appointing an agent to examine 
its affairs. To hold that the officers of the assodatiofl 

17— United States v. Britton, 107 U. S. 665. 
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> 

would only be punishable for false entries made after 
an agent had been appointed, would rob the law of a 
large part of its salutary effect. Its purpose is clear 
to punish all false entries in the books of %e bank, 
no matter when made, with intent to defraud the asso- 
ciation, or to deceive the examiner.^* 

REPORTS TO COMPTROIiLER NEED NOT BE SET OUT IN FULL 

To require the pleader to set out in full (by their 
tenor) the complicated reports required by law to 
be made to the Comptroller, in charging the making 
of false entries therein by oflScers of a bank, is un- 
questionably an unnecessary burden, which increases 
the danger of a variance, and serves no useful 
purpose to the defendant in the preparation of his 
defense. He can always ask for a bill of particulars, 
or the court will require the district attorney to ex- 
hibit the original report, or a certified copy thereof, 
to him or to his counsel. 

The counts in the Britton case^® set out in haec 
verba the false entries only, and there seems to have 
been no objection taken thereto, but the court held 
the counts good in toto. 

This subject is so exhaustively considered by Judge 
Putnam in the French case^^ that his discussion of 
the question is inserted here in full: 

*'The rule which requires the setting out of the en- 
tire instrument by its tenor seems limited mainly, 

18— United States v. Britton, 107 U. S. 665. 

19— United States v. Britton, 107 U. S. 655. 

20— United States v. French, (C. C.) 57 Fed. Rep. 388-390. 
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if not wholly, to cases of forgery, counterfeit money, 
and threatening letters. In libel, where the tenor is 
required, only so much need be set out as the prosecu- 
tor relies on. Amer. Grim. Law § 2600 ; Bish. Crim. 
Proc. § 791. Bishop on Criminal Procedure (section 
332) says: *If an instrument in writing is intro- 
duced into a pleading, it may, except where special 
reasons forbid, be equally well described by its legal 
effect as by its word\ Assuming this to be correct, 
the rule applied to forgery, counterfeiting, and threat- 
ening letters would seem to be exceptional, and 
therefore not one from which any general principle 
can be deduced. 

In Com. V. Stow, 1 Mass. 53, an indictment for 
issuing a fals.e certificalte to a parishioner, showing 
that the holder was a member of a certain religious 
society, and therefore relieved as rate payer, the 
person indicted being authorized to issue it if it had 
been true, the certificate was set out by its tenor. 
Whether or not this was necessary was not decided; 
but the common rule was applied, that, where the 
pleader sets out the tenor, he is held to it This 
certificate, however, would seem to come quite closely 
within the reason usually given for requiring the entire 
tenor to be set out in forgeries. A reason frequently 
given, that, wherever the written instrument fur- 
nishes the gist of the offense, its entire tenor must be 
set out, is of too general a character to be satis- 
factory; because the questions arise, when do such 
instruments thus furnish the gist of the crime? and 
why are they said to furnish it in cases of forgeries, 
threatening letters, and counterfeiting, and not lar- 
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cenies of bank notes or commerical paper. Careful 
law writers have undertaken to give a more specific 
reason. Gabbott^s Criminal Law^^ says that the 
reason which requires the entire tenor of an instru- 
ment is that *the court might see how far it be any 
of those instruments, the falsely making or knowingly 
uttering of which, the law has said shall be con- 
sidered forgery ^ Heard's Criminal Pleading^^ says 
the cases show that this is the true criterion. To the 
same effect is Reg. v. Coulson, 5 Denison Cr. Cas. 
592, where Wilde, 0. J., said it is only necessary to 
set out the entire tenor *when the court can derive 
assistance from seeing a copy of it on record, as 
when the case turns on the nature and character of 
the instrument'. Substantially the same phraseology 
is used in Whart. Crim. Law, § 1468. In Lloyd's 
Case, 2 East, P. C. 1122, it was held that the tenor 
of an alleged threatening letter must be set out, be- 
cause otherwise 4t would be leaving to the prose- 
cutor to put his own interpretation upon it; and to 
the jury, the construction of a matter of law'. That 
the requiring of the whole tenor is not for the mere 
purpose of description is plain from the old case of 
Com. V. Bailey, 1 Mass. 62; where, in setting out an 
alleged counterfeit bank bill, the figures and words 
in the margin were omitted. The court held that this 
amission was unimportant, and added: *The whole 
bill, all that is evidence of a contract, is set out, and 
set out truly and precisely.' 
It would seem, therefore, that the rule is limited to 

21— Volume 1, p. 370. 

22— Heard's Cr. PI., p. 221. 
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pleading instrnments which are of such a character 
that their legal effect can only be ascertained by ex- 
amining the entire tenor; that is to say, of snch a 
character that every word may be presumed to have 
some weight in ascertaining the substance. Ordi- 
narily, this relates only to instruments which effectu- 
ate a contract; but threatening letters, which have 
been put in the same category, seem to require an ex- 
amination of the entirety, for the purpose of ascer- 
taining whether or not, on the whole they are of the 
character alleged. This reason, however inconsistent 
the common law may appear in not applying it to 
bank notes and other commercial instruments when 
charged as the basis of a larceny, shows why it is that 
in libels it is necessary to set out only so much of 
the tenor as the prosecutor relies on, and why, in 
perjury,— an offense of the highest character,— it is 
sufficient to set out only the substance of the portions 
of a written instrument with reference to which the 
perjury was committed. Whart. Grim. Law §§ 2253- 
2255; XJ. S. V. Champan, 3 McLean, 390,— in which 
it was held that in charging perjury in a bankrupt's 
schedule, alleged to be false as to certain items, the 
generality need not be set out; Com. v. Warden, 11 
Mete. (Mass.) 406, — an indictment based on an al- 
leged false answer to a bill in equity; and various 
forms in Wharton's Precedents of Indictments and 
Pleas, including perjuries with reference to a false 
enlistment, a false invoice at the custom-house, and a 
false return of an insolvent creditor's estate. 

Whether or not the reports in the case at bar are 
such as the law calls for can be easily determined 
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by the court from the existing allegations touching 
the fact that they were made in response to the comp- 
troller's order, and touching their verification, at- 
testation, and other like matters; and in no way 
would the court be aided by the mass of material they 
contain, which, so far as the law on this point is con- 
cerned, is rubbish. The matters of detail which these 
reports contain cannot, within the meaning of Chief 
Justice Wilde, assist the court to see how far they 
are instruments within the statute in question, nor 
can they aid it in checking the prosecutor or the jury, 
as suggested in Lloyd's Case, uhi supra. In the view 
of the court, the rule applied by the common law to 
forgeries, counterfeiting, and threatening letters is 
exceptional, and unphilosophical, and, with the modem 
rules of criminal practice and procedure, there is no 
occasion for extending it. In this the court has in 
mind that in federal tribunals the accused has his 
exceptions as a matter of right, in criminal cases as 
well as in civil, wherever a writ of error lies; and, 
even where there is no writ of error, he may object 
to the introduction of a written instrument when of- 
fered in evidence, and then raise every question of its 
construction, and every legal objection, which could 
be raised if its entire tenor was set out in the indict- 
ment. As, therefore, it is nowhere assigned as a 
reason for setting out the entire tenor that it is 
necessary for the purpose of informing the accused 
of the offense with which he is charged, or for any 
other purpose for which certainty and particularity are 
required, it follows that, with the present methods 
of criminal practice and procedure in federal tribun- 
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als, the omission to set out the whole of these re- 
ports can in no way prejudice the accused, and must, 
at the most, be a matter of form under Rev. St. § 1025. 

Therefore, in the absence of any authorities brought 
to my attention by the counsel for the defense in 
reference to this point, I must hold that to incumber 
indictments with voluminous documents, of which 
only small portions are needed for informing the ac- 
cused or the court of the particularity and identity 
of the offense charged, tends to increase the mass of 
pleadings to an embarrassing extent, without ap- 
parent advantage, and subjects the prosecutor to 
great danger of variance in unimportant details, to 
the defeat of justice. It seems to the court that the 
counts in this case which do not contain these reports, 
fully and suflSciently inform the court and the ac- 
cused of the offense with which he is charged, and 
enable him, in all respects, to prepare his defense con- 
veniently and safely, and that if at the common law 
anything beyond this would be required, yet under 
the statute already referred to, the omission is a mere 
matter of form."^^- 

And later in the Dorsey case,^* the objection was 
made that the reports were not set out in full, and it. 
was held not necessary, the court saying: 

**But on broader grounds we think that the point 
is untenable. It has never been ruled, so far as we 
are aware, that an indictment like the one at bar, 
charging a particular false statement in a report made 
to the Comptroller of the Currency, should set out 

23— United States v. French, (C. C.) 57 Fed. Rep. 388-390, Judge 
Putnam. 

24— United States v. Dorsey, 101 Fed. Rep. 750-751. 
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the report in full. Such reports are usually very 
lengthy documents, and would incumber the record 
needlessly, and render pleadings interminable, if they 
were set out at length. Nor is it necessary for the 
protection of the accused that they should be so 
pleaded. A reference to the report by its date, etc., 
so as to fully identify the document, and a specifica- 
tion of the particular false statement complained of, 
in such language as will advise the accused beyond 
peradventure of what he is accused, is all that should 
be required in an indictment. Any further prolixity 
of statement would embarrass pleading unnecessarily, 
and would prove of no service to the accused, except, 
perhaps, to afford him a better opportunity to take 
advantage of an alleged variance between the proof 
and the pleading when the report is produced. We 
are of opinion that the count to which the objection 
was addressed was suflScient, and that the objection as 
made was properly overruled. ' '^^ 

JOINDER OF SEVERAL COUNTS FOR FALSE ENTRIES IN ONE 

INDICTMENT UNDER SECTION 1024 REVISED 

STATUTES OF THE UNITED STATES. 

Where an officer of a national bank is charged with 
several offenses under Kevised Statutes section 5209 
in making at different times false entries in the books, 
reports, or statements of the association, such offenses 
may be charged in different counts of the same in- 
dictment as provided in section 1024 Eevised Statutes 
of the United States as **acts or transactions of the 
same class of crimes or offenses. ''^^ 

25— Dorsey v. United States, 101 Fed. Rep. 750-751. 
26— United States v. Berry, 96 Fed. Rep. 842. 



CHAPTER IX. 

PLEADING— CONCLUDED. 

EMBBZZLEMEKT — ^ABSTRACTION — MISAPPLICATION — 

AIDERS AND ABETTORS. 

EMBEZZLEMENT. 

The first count in the indictment against Peter J. 
Olaassen* was held good by the supreme court. 

This count avers that the defendant was president 
of a national banking association; that by virtue of 
his oflSce he received and took into his possession cer- 
tain bonds (fully described) the property of the asso- 
ciation; and that with intent to injure and defraud 
the association he embezzled the bonds and converted 
them to his own use. 

On principle and precedent, no further averment is 
requisite to a complete and suflScient description of 
the crime charged.^ 

In the Harper case* Judge Jackson with whom con- 
curred Judge Sage, in charging the jury said that 
the following was a suflScient description of the offense 
of embezzlement: 

That the defendant was vice-president and agent 
of the Fidelity National Bank of Cincinnati ; an asso- 
ciation duly organized and established under the laws 
of the United States, and doing a banking business 

1— -United States v. Claassen, 142 U. S. 141. 
2— United States v. Claassen, 142 U. S. 146. 
3— United States v. Harper, 33 Fed. Rep. 471. 
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in the said city of Cincinnati; that at various times 
between the first of October, 1886, and the twentieth 
of June, 1887, the said defendant as vice-president, 
director, and agent as aforesaid, *'did, by virtue of 
such employment, and while so employed as aforesaid, 
receive and take into his possession large sums of 
money and funds of the aforesaid Fidelity National 
Bank, and which he held for and in the name of and 
on account of said association, and that he did un- 
lawfully embezzle and convert to his own use certain 
portions or parts of said funds, moneys, and credits 
of the said association, to-wit, $2,000,000, with intent 
there and then and thereby to injure and defraud the 
said Fidelity National Bank,*' etc* 

It is doubtful if the allegations above would be 
held suflScient at the present time.® Further, is the 
allegation 'Ho-wit, $2,000,000 '' suflScient, without 
alleging its value or describing it.® 

INTENT. 

The words in section 5209 Revised Statutes **with 
intent in either case*' to injure or defraud apply to 
embezzlement as well as to making false entries.'^ 
They are an essential ingredient to every offense spec- 
ified in the section.® 

4— United States v. Harper, (C. C.) 33 Fed. Rep. 474. 

5 — See the discussion in the Greve Case, 65 Fed. Rep. 490, as to 
the allegation of conversion of "moneys, funds and credits." See 
also ante. Chap. VII., pages 97-100. 

e—See Whart. Cr. PI. and Prac, Sections 189 a, 213-218. 

7— United States v. Voorhees, 9 Fed. Rep. 143. 

8-— United States v. Britton, 107 U. S. 669. See note p. 77, ante. 
Chap. VI. 
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EXACT SUM CHABGED IN INDICTMENT AS EMBEZZLED NEED 

NOT BE PBOVED. 

The jury is not required to find, nor is the prosecu- 
ting oflScer required to prove, that the exact sums or 
amounts stated in the indictment were embezzled. If 
the proof shows that the defendant converted to his 
own use moneys, funds, or assets, of the association, 
no matter how small the amount may have been, nor 
whether that amount is exactly the same charged in 
the indictment, it is suflScient to sustain the charge 
—nor is the jury required to specify in their verdict 
the amount embezzled.® 

■ 

SUBPLUSAGE. 

In an indictment against an oflScer (or agent) of a 
national bank for embezzlement under Kevised Stat- 
utes section 5209, an averment that the money em- 
bezzled was * * lawful legal tender money of the United 
States '^ is surplusage and need not be proved.^^ 

ABSTBAOTION. 

To abstract the moneys, funds or credits, from a 
national banking association is to take and withdraw 
them from the possession and control of the bank. 

The following allegations should appear in an in- 
dictment against an oflScer, clerk or agent, of a bank, 
charging abstraction: 

9— United States v. Harper, (C. C.) 33 Fed. Rep. 476. 
10_Porter V. United States, (C. C. A. 5th Ct) 91 Fed. Rep. 495. 
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1. Averment of time and place. 

2. That the defendant was an officer, clerk, or 

agent of a national banking association. 

3. That the hank (naming it from its organiza- 

tion certificate) was a national banking asso- 
ciation theretofore duly organized and estab- 
Ushed, and then and there existing and doing 

business at , under the laws of the 

United States." 

4. That the defendant, being then and there an 

officer, clerk, or agent, as aforesaid, ab- 
stracted the moneys, funds, or credits, of the 
association, (describing them.) 

5. Without the knowledge or consent of the asso- 

ciation.^ ^ 

6. With the intent to injure or defraud said asso- 

ciation, some other company or person, 

7. Or to deceive some officer of the association or 

an agent appointed to examine its affairs.^ ^ 

In charging the crime of abstraction the word ''ab- 
stract is to be used in its popular meaning, viz., 
''to take'' or "withdraw from." 

As said by the court in the case of United States v. 
Potter,^* in speaking of the word "certify" used in 

11— United States v. Northway, 120 U. S. 336. 

12 — But see United States v. Eno, 56 Fed. Rep. 220, ante, p. 110. 

13— United States v. Northway, 120 U. S. 234. 

14 — United States v. Potter, 56 Fed. Rep. 91. 
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section 5208 Revised Statutes: **It goes into the 
statute as popularly understood, and being thus 
adopted by the law, it thus receives an authorized 
legal definition and interpretation, and is, therefore, 
as good for the indictment as for the statute.'' So 
then it is not necessary that the indictment should 
contain more than those allegations which are neces- 
sary when added to the allegation of abstraction, to 
complete the description of the offense intended by 
the statute.^ ^ 

WILLFUL MISAPPLICATION. 

By the settled rules of criminal pleading, and by 
the previous decisions of the supreme court the words 
^^ willfully misapplies'' having no settled technical 
meaning (such as the word ** embezzle" has in the 
statutes, or the words ** steal, take and carry away", 
have at common law) do not of themselves fully and 
clearly set forth every element necessary to consti- 
tute the offense intended to be punished; but they 
must be supplemented by further averments, show- 
ing how the misapplication was made, and that it 
was an unlawful one. Without such averments, there 
is no sufficient description of the exact offense with 
which the defendant is charged, so as to enable him 
to defend himself against it, or to plead an acquittal 
or conviction in bar of a future prosecution for the 
same cause.^* 

15— United States v. Northway, 120 U. S. 334-335. 

16— Batchelor v. United States, 156 U. S. 429, citing United States 
T. Britton, 107 U. S. 655-661-669; United States v. Northway, 120 
U. S. 327-332-334; Evans v. United States, 153 U. S. 584-587-588. 
9 
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In the eighty-fourth count in the Jewett case^^ 
the allegation was that the accused did unlawfully, 
fraudulently and willfully, misapply and convert to 
his own use, the assets of the bank, with intent then 
and there to injure and defraud the association. Then 
followed the allegation that the conversion was done 
by some means and in some manner to the jurors un- 
known. 

It was held that the allegatian in the indictment 
being that the defendant had unlawfully, fraudulently 
and willfully misapplied and converted to his own use 
the assets of the bank with the intent to injure and 

■ 

defraud the association, no further allegation as to 
the means or manner was required. This allegation 
would dearly have amounted to a charge of em- 
bezzlement if the assets had been in Jewett 's hands 
by reason of his official position, and it had been so 
charged in the indictment. The allegation that Jewett 
converted the funds to his own use shows how the 
misapplication was made, and that it was an unlaw- 
ful one and within the requirements of the rule laid 
down in Batchelor v. United States.*® 

ATJiEGATION IN INDICTMENT FOR WILLFULi MISAPPIACA- 
TION THAT DEFENDANT '' CONVERTED TO HIS OWN 
use'' THE MONEYS, FUNDS OR CREDITS, CRIMI- 
NALLY MISAPPLIED, NOT NECESSARY. 

In the Rieger case*® it was urged that the indict- 
ment was defective for the reason that it contained no 

17— United States v. Jewett, 100 Fed. Rep. 837; United States v. 
Eastman, 132 Fed. Hep. 551. 

18— Batchelor v. United States, 156 U. S. 426; United States T. 
Jewett, 100 Fed. Rep. 837. 

19— United States v. Rieger, 107 Fed. Rep. 926-927. 
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specifice averment of a conversion by the defendant 
to his own use, or to the use of any other person, of 
the proceeds of the alleged misapplication. 

The point raised and discussed in the Kieger case 
must be distinguished from apparently the same ques- 
tion in the Jewett case, supra.^^ The indictment in 
the Jewett case did charge an appropriation to de- 
fendant's own use, and this was held to be sufficient 
to show an unlawful misapplication within the rule. 
The indictment in the Rieger case was attacked be- 
cause it did not specifically aver in terms a conver- 
sion. Defendant claimed such an allegation was an 
essential element in a charge for willful misapplica- 
tion under section 5209 Revised Statutes, of the 
moneys, funds or credits, of the association. The 
court discussed the question at length, and in part 
said: 

*^We are not able to assent to this proposition. It 
is well settled by several adjudications that an indict- 
ment for the crime in question, although it is de- 
clared by statute to be only a misdemeanor, is not 
sufficient if the offense is described simply in the 
language of the statute. And the reason given to sus- 
tain this view is that the funds of a national bank 
may be misappropriated or dealt with wrongfully 
without incurring the penalty denounced by section 
5209, and that the accused, even in prosecutions for 
a misdemeanor, is entitled to information of the pre- 
cise nature of the act complained of, if the language 
of the statute will not convey such information. 

20— United States v. Jewett, 100 Fed. Rep. 837. 
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Hence an indictment under section 5209, besides alleg- 
ing the oflFense of misapplying funds in the language 
of the statute, should descend to particulars, and de- 
scribe the act or transaction which is claimed to be 
an offense, and the manner in which the statute was 
violated. Such particularity of averment is essential, 
not only to advise the accused of the proof that will 
be adduced against him, but also to differentiate the 
act complained of from other acts, amounting to a 
misappropriation of funds, which, although unlawful, 
are not criminal.^^ 

In the first of the Britton cases it was said 
arguendo, while discussing the various offenses de- 
fined by section 5209, that ^ to constitute the offense of 
willful misapplication there must be a conversion to 
his own use or to the use of some one else of the 
moneys and funds of the association by the party 
charged'. An equivalent expression is found in 
United States v. Harper,^^ and similar expressions, 
perhaps, may be found in other cases. But no con- 
trolling authority has been called to our attention in 
which it is held that an indictment for misapplying 
the funds or credits of a national bank must, in 
terms, allege a conversion of the same by the accused 
to his own use, or a conversion to the use of some one 
else. The proof adduced to support the allegation, 

21— United States v. Britton, 107 U. S. 655, 661; 2 Sup. Ct 512; 
27 L. Ed. 520; Id,, 108 U. S. 193, 196; 2 Sup. Ct 526; 27 L. Ed. 
701; Id., 108 U. S. 199, 206; 2 Sup. Ct. 531, 27 L. Ed. 698; United 
States V. North way, 120 U. S. 327, 331; 7 Sup. Ct. 580; 30 U 
Ed. 664; United States v. Harper, (C. C.) 33 Fed. Rep. 471. 

22— United States v. 'Harper, (C. C.) 33 Fed. Rep. 471-478. 
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•which is usually found in such indictments, that the 
act was done ^for the use, benefit and advantage' 
of the accused, will generally show a conversion. But 
an allegation that the fund or credit was converted, 
further than a conversion may be implied from the 
averment that the misapplication was for the *^use, 
benefit, and advantage'' of the accused or some other 
specified person, is, in our judgment, unnecessary. 
In the case of Evans v. United States^^ an indictment 
for the willful misapplication of funds and credits 
xmderwent careful consideration, and it was adjudged 
sufficient, although it did not allege a conversion, but 
only alleged that the misapplication was *for the use, 
benefit and advantage' of the accused. Such, also 
seems to have been the form of the allegation in the 
case of United States v. Northway,^* and the count 
was held good."^^ 

wnjiPXJii. 

The misapplication denounced in section 5209 Re^ 
vised Statutes is a ** willful" misapplication and it 
must be so charged in the indictment. The grava- 
men of the oflFense consists in the evil design with 
which the misapplication is made, and an indictment 
which omits the words ** willfully" and **with intent 
to defraud" is clearly bad.^* 

23— Evans v. United States, 153 U. S. 584; 14 Sup. Ct 934; 38 lu 
Ed. 830. 

24— United States t. Northway, 120 U. S. 327, 331; 7 Sup. Ct 580; 
30 L. Ed. 664. 

25— Rleger y. United States, 107 Fed. Rep. 926-927. 

26— Erans t. United States, 153 U. S. 584-594; United States t. 
Fitter, 155 U. S. 445. 
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OFFICIAL CUSTODY OF FUNDS NOT NECESSABY IN WILLFUIi 

MISAPPLICATION . 

It is not necessary in charging an officer or agent 
of a national hanking association with the willful mis- 
application of its moneys, funds, or credits, to allege 
that the same had previously come into his possession 
by virtue of his office and character as such officer.^'' 

INTENT TO INJUBE AND DEFBAUD. 

It does not aid a defective charge in an indictment 
for misapplication, that the further charge is made 
that the defendant intended to injure and defraud the 
association. The rule on this subject is stated as fol- 
lows: 

^*The words ^with intent to injure and defraud* 
are words essential to the oflFense as charged, but 
do not enlarge the significance of the language, which 
avers the facts necessary to be proved in order to 
constitute the oflfense/*^® 

AIDEBS AND ABETTOBS. 

The last clause of section 5209 Revised Statutes 
of the United States refers to aiders and abettors, 
and applies to ** every person*^ who with **like in- 
tent*', i. e., to injure, defraud or deceive, aids and 
abets any officer, clerk, or agent, of a national banking 
association in a violation of the section. 

Aiders and abettors may or may not be officers, 

27— United States v. Northway, 120 U. S. 331. 

28— United States v. Bno, (C. C.) 56 Fed. Rep. 219-220. 
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clerks, or agents. Outsiders can only be aiders and 
abettors. 

It is evident that no matter how active the co-opera- 
tion of the third person may have been in the wrong- 
ful act of a bank officer or agent such third person 
is required to be charged as an aider and abettor in 
the oflFense and prosecuted as such. The primary ob- 
ject of the statute was to protect the bank from the 
acts of its own servants. As between officers and 
agents of the bank and third persons co-operating to 
defraud the bank the statute contemplates that a bank 
officer shall be treated as a principal offender. In 
every criminal offense there must, of course, be a 
principal, and it follows that without the concurring 
act of an officer or agent of a bank, third persons 
cannot commit a violation of the provisions of sec- 
tion 5209. If therefore a violation of the statute in 
question is committed by an officer and an outsider, 
the one must be prosecuted as the principal and the 

other as the aider and abettor.^® 

* 

ACTS CONSUMMATING THE AIDING AND ABETTING NOT 

NEOESSABY TO BE ALLEGED. 

It is not necessary that the particular act or acts 
by which the aiding and abetting was consummated 
be specifically set out. The general rule upon this 
subject is stated in United States v. Simmons,^^ as 

follows : 
**Nor was it necessary, as argued by counsel for 

2^— Coffin V. United States, 162 U. S. 669-70. 
30— United States v. Simmons, 96 U. S. 360-363. 
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the accused, to set forth the special means employed 
to effect the alleged unlawful procurement. It is laid 
down as a general rule that *in an indictment for 
soliciting or inciting to the commission of a crime, 
or for aiding or assisting in the commission of it, it 
is not necessary to state the particulars of the incite- 
ment or solicitation or of the aid or assistance.' ''^^ 
Nor is it essential that the principal and the aider 
and abettor should be actuated by the same intents 
in the commission of the crime. The principal may 
have several intents, but it is only necessary that 
the intent of the aider and abettor shall coincide with 
the intents which the law ordains.^^ 

Several intents may be alleged in one count, and 
only a portion of them proved as may be found con- 
venient or possible at the trial.^^ 

COUNT AGAINST PBINCIPAIi AND AIDEB AND ABETTOB. 

A count of an indictment charging one person with 
the commission of an offense as principal, and another 
as aiding and abetting its commission, is not open 
to the objection that it constitutes two separate 
counts, one against each defendant, because of the 
formal closing ** contrary to the form of the statute, '* 
etc., is used at the close of each charge. The charges 
in such case are properly joined in one count, and 
the use of the contra pacem at the close of the charge 

31— Coffin Y. United States, 156 U. S. 448. 

32— 0>ffin T. United States, 162 U. S. 667. 

33— United States y. French, (a C.) 67 Fed. Rep. 887. 
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against the principal is surplusage and will be dis- 
regarded.^* 

* m 

AIDING AND ABETTING —OFFICIAli CAPACITY OF DEPENDENT* 

Though the counts in an indictment under section 
5209 for aiding and abetting the cashier in making 
false entries, describe defendant *^as being then and 
there a director'' of the bank, it cannot be held that 
they charge him with aiding and abetting in his 
official capacity .^^ 

34— United States v. Berry, 96 Fed. Rep. 842. 

35— United States y. Frencli, (C. C.) 57 Fed. Rep. 382-386. 
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CHAPTER X. 

MISCELLANEOUS DECISIONS. 

There are many points that have been touched upon 
by the courts in cases arising under the criminal stat- 
utes relating to national banks, which may not be 
classified and arranged under the limited plan of this 
volume, and hence they are added here somewhat in 
the nature of a digest, as they may possibly serve 
some useful purpose. 

NO COMMON lAW JUBISDICTION OF FEDEBAL. COUBTS IN 

CRIMINAL CASES. 

The national courts do not resort to common law 
as a source of criminal jurisdiction. Crimes and of- 
fenses cognizable under the authority of the United 
States can only be such as are expressly designated 
by law. It devolves upon Congress to define what 
are crimes, to fix the proper punishment, and to con- 
fer jurisdiction for their trial.* 

''liabiuties'' as understood and set fobth in a re- 
port TO the comptroller. 

**We know of no definition of the word ^liability* 
either given in the dictionaries or as used in the com- 
mon speech of men which restricts it to such as are 

1— Peters v. United States, (C. C. A. 9th Ct) 94 Fed. Rep. 131, 

and cases cited. 

138 
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absolute or excludes the idea of contingency. In fact 
it is more frequently used in the latter sense than 
in the former, as, when we speak of the liability of 
an insurer or common carrier, or the liability to acci- 
dents or to errors; and in Webster ^s Dictionary the 
word * liable' is said to refer *to a future possible 
or probable happening, which may not actually occur: 
as, horses are liable to slip; even the sagacious are 
liable to make mistakes.' "^ 

An unmatured note executed by a bank is a liability 
of the bank though not yet due.^ 

It is manifest that a report to the Comptroller 
which fails to specify the liabilities which a bank 
has assumed and which it might be called upon to 
discharge, would represent very imperfectly the actual 
financial status of the association.* 



OVERDBAFT NOTES. 

An overdraft arises when a customer of a bank 
draws from that bank more money than is standing 
to his credit in his account with the bank ; such a sum 
so appearing from a depositor's account to be over- 
drawn, is an overdraft, and should be reported as 
such in reports made to the Comptroller of the Cur- 
rency, although arranged for or covered by a note in 
the hands of the bank called an ** overdraft note."*^ 

2— Cochran & Sayre v. United States, 157 U. S. 296. 
3— Cochran & Sayre v. United States, 157 U. S. 296. 
4 — Cochran & Sayre v. United States, 157 U. S. 296. 
5— Bacon v. United States, (C. C. A.) 97 Fed. Rep. 43-44. 
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CEIMBS UNDER NATIONAL. BANK LAWS —JURISDICTION EX- 
CLUSIVE IN THE FEDERAL COURTS. 

It is settled by a great preponderance of authority 
that when the oflFense is created by the laws of Con- 
gress, and jurisdiction over it is expressly, or by 
necessary implication, vested exclusively in the courts 
of the United States, the state laws and state courts 
cannot touch it, although it may also be an offense 
against the state.® 

Section 711 of the Revised Statutes of the United 
States provides that the jurisdiction vested in the 
courts of the United States * ^ of all crimes and offenses 
cognizable under the authority of the United States, 
shall be exclusive of the courts of the several states. '^ 

ARRAIGNMENT AND FLEA. 

In capital or other infamous crimes, an arraign- 
ment and plea has always been regarded as matter 
of substance, and must be aflSrmatively shown by 
the record.'' 

Until the defendant has pleaded to the indictment 
there is no issue to be submitted to the jury, and the 
omission to plead is fatal to the judgment even after 
verdict. This rule applies as well to cases of mis- 
demeanor as to cases of felony.® 

6 — In re Eno, 54 Fed. Rep. 670. 

7— Grain y. United States, 162 U. & 625. 

8— Shelp y. United States, (C. C. A. 9th Ct) 81 Fed. Rep. 701. 
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INDICTMENTS CANNOT BE AMENDED WITHOUT BESUBMIS- 

SION TO GRAND JURY, 

The party can only be tried upon the indictment as 
found by the grand jury and especially upon all its 
language found in the charging part of that instru- 
ment.® 

REASONABLE DOUBT — ^INSTRUCTIONS. 

''A reasonable doubt of guilt is a doubt growing 
reasonably out of the evidence, or the lack of it. It 
is not a captious doubt; not a doubt engendered 
merely by sympathy for the unfortunate position of 
the defendant, or a dislike to accept the responsibility 
of convicting a fellow man. If, having weighed the 
evidence on both sides, you reach the conclusion that 
the defendant is guilty to that degree of certainty that 
would lead you to act on the faith of it in the most 
important and critical aflfairs of your life, you may 
properly convict him. Proof beyond a reasonable 
doubt is not proof to a mathematical demonstration. 
It is not proof beyond the possibility of mistake. If 
such were the standard of evidence required, .most 
criminals would go unwhipped of justice. ''^^ 

9— Ex parte Bain, 121 U. S. 9 and 10. Query: As to whether 
under this decision of the Supreme Court immaterial allegations 
can be rejected as surplusage. That is, may the court permit the 
prosecuting officer to decline to offer proof on an immaterial alega- 
tion, instead of resubmitting the indictment to the grand Jury. 

10 — Circuit Judge Taft charging the Jury in the case of United 
States V. Youtsey, 91 Fed. Rep. 868. 
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SURPLUSAGE CANNOT BE BEACHED BY DEMURRER. 

''m 

Surplusage in indictments cannot be reached by de- 
murrer of any character.*^ 

EXPRESSION OF OPINION BY O^B COURT. 

In the courts of the United States a judge presid- 
ing at a trial, civil or criminal, may express his 
opinion to the jury upon the questions of fact which 
he submits to their determination.*^ 

CHARGING THE JURY— EXPRESSION OF OPINION BY COUBT 

AS TO GUILT OF DEFENDANT. 

In the case of Breese v. United States,*^ on a mo- 
tion for rehearing, a new trial was ordered because 
the trial judge used the following words in his 
charge to the jury: 

*'That in his opinion it was the duty of the jury 
to convict the defendant. ^^ This notwithstanding that 
in his charge the judge also told the jury** that **the 
court may express an opinion, and I say to you now, 
if anything during the charge of the court seems to 
intimate an opinion on the part of the court it is not 
to govern your actions * * * It may have an 
opinion which is very pronounced; but I say to you 
now as I am required to say under the federal prac- 

11 — United States v. Patterson, et al, (C. C.) 59 Fed. Rep. 281, 
and authorities cited. 

12— Simmons v. United States, 142 U. S. 148. 

13— Breese v. United States, (C. C. A.) 108 Fed. Rep. 804. 

14— United States v. Breese, 106 Fed. Rep. 686. 
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tice that an expression of opinion on the part of the 
court is not to govern the jury/' 

* 

OHALLENGES. 

Embezzlement, abstraction and willful misapplica- 
tion, being misdemeanors, the defendant is entitled to 
three peremptory challenges to the jury.** 

WHEN INDICTMENT SHOULD BE QUASHED. 

Where an expert witness remains in the grand 
jury room while another witness is being examined 
and is permitted to question the witness, the indict- 
ment will be quashed; no person other than a wit- 
ness undergoing examination and the United States 
Attorney cau be present at the investigation of a 
grand jury.*® 



PURCHASE OF SHARES TO BE HELD IN TRUST NOT CRIMINAL 
UNDER SECTION 5209 REVISED STATUTES. 

It is not a willful misapplication of the moneys of 
a national bank, under section 5209 Revised Statutes, 
for the president or other officer of the bank to pur- 
chase or cause to be purchased with the moneys of 
the bank shares of its own stock to be held in trust 
for the use and benefit of the bank.^"^ 

15— Jewett V. United States, 100 Fed. Rep. 840; Tyler v. United 
States, 106 Fed. Rep. 137. 
16— United States v. Edgerton, 80 Fed. Rep. 374. 
17— United States v. Britton, 108 U. S. 192. 
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PBBMirTING A DEPOSITOR WHO IS INDEBTED TO THE BANK, 
TO WITHDRAW HIS DEPOSIT, NOT A CRIMI- 
NAL MISAPPLICATION. 

Assuming that it is the duty of the president of a 
national banking association to prevent the withdrawal 
of deposits while the depositor is indebted to the 
association, he is, nevertheless, not liable for a crimi- 
nal violation of section 5209 Eevised Statutes, for- 
bidding the willful misapplication of the funds of the 
bank, solely by reason of permitting a depositor, who 
is largely indebted to the bank, to withdraw his de- 
posits without first paying his indebtedness to the 
bank.^® 

ENTRY ON BOOKS OF BANK OF CONTENTS OF A DEPOSIT 
SLIP SHOWING A FRAUDULENT TRANSACTION, 

IS A FALSE ENTRY. 

Where a national bank officer, with fraudulent in- 
tent makes an entry on a deposit slip, the contents 
of such slip being subsequently entered by him, or by 
his direction, upon the books of the bank, he is guilty 
of making a false entry in a book of the bank, within 
the meaning of section 5209 Revised Statutes.^® 

CHARGING FALSE ENTRIES WITH INTENT TO DECEIVE AN 
OFFICER OF THE ASSOCIATION WHO IS AN AC- 
COMPLICE—NOT SUFFICIENT. 

Where an indictment charges that the defendant 
made false entries in the books of a national bank- 
is— United states V. Brltton, 108 U. S. 193. 
19— Agnew v. United States, 165 U. S. 36. 
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ing association with intent to deceive an oflScer of 
the association, and it appears that the oflScer alleged 
to be deceived was an accomplice with the defendant 
in the speculation to hide which the false entries were 
made, a conviction will not be sustained.^^ 

FALSE ENTBIES IN BEPOBTS NOT CALLED FOB BY 

COMPTBOLLEB. 

It is immaterial whether a report of the condition 
of a national bank is called for by the Comptroller 
of the Currency or not, provided it is a report in the 
usual form, made by an oflScer of the bank in his 
oflScial capacity and contains a false entry made with 
intent to deceive or defraud. A false entry in such 
a report is within Revised Statutes Section 5209, and 
is a criminal offense.^^ 

MONEY LEFT ON SPECIAL DEPOSIT TO DECEIVE EXAMINEB. 

If money is left with a national bank in a sack, with 

the express understanding that it is not to be mingled 

with the bank's funds, but the identical bills or coins 

are to be returned in the same condition, and this is 

done to make a showing of money to a bank examiner, 

as if it were the money of the bank, then the entry 

thereof on the books of the bank as a deposit is a false 
entry.22 

CEBTIFYING CHECKS— DUTY OF OFFICEB. 

It is the legal duty of an officer of a bank to be in- 
formed of the condition of a depositor's account, be- 

20 — ^United States v. Means, et al., 42 Fed. Rep. 599. 
21— United States v. Hughitt, 45 Fed. Rep. 47. 
22— United States v. Peters, 87 Fed. Rep. 984. 
10 
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fore certifying a check against the same. From the 
existence of this duty the jury may draw the inference 
of fact that the oflScer did so inform himself, if he did 
not already know it. This presumption is not aheo- 
lute, but is rebuttable.^* The legal duty of an officer 
of a bank to be informed, is prima facie evidence of 
his performance of that duty.^* 

Sections 5208, Revised Statutes of the United States, 
and section 13, of the act of congress of July 12, 1882, 
by necessary implication impose upon the certifying 
officer the duty of knowledge of the state of an account 
before certification of checks drawn upon it. This 
duty cannot be abrogated by by-laws of the bank, or 
any division of duties between its officers.^*^ 

AN OBVIOUS MISTAKE IN AN INDICTMENT WHICH CANNOT 

MISLEAD ACCUSED— NOT FATAL. 

In the case of United States v. Eieger^® the indict- 
ment averred that a certain note was dated on the 8th 
day of December, 1894, and was due and payable **oii 
the 11th day of April, A. D. 1894.^^— The proof corre- 
sponded with the averment as to date of the note, but 
showed that it was due on the 11th day of April, 1895. 
It was held by the court that the mistake in the indict- 
ment was so obvious, that it could not have mislead 
the defendant to his prejudice, and that the variance 
was not, therefore, fatal. The note not being the sub- 

23 — Spurr v. United States, (CCA.) 87 Fed. Rep. 704-705. 
24— Ins. CJo. V. Pendleton, 115 U. S. 339, 347; Finn v. Brown, 142 
U. S. 71. 
25— Spurr v. United States, (C C A.) 87 Fed. Rep. 707. 
2d— United States v. Rieger, 107 Fed. Rep. 916. 
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ject matter of the offense, and the averment of the 
date of its maturity being one which was immaterial 
and unnecessary to its identification, the allegation as 
to the day of maturity might be rejected as surplus- 
age. 

REPUTATION. 

Where a national bank officer puts his character for 
honesty and integrity in issue, evidence of reputation 
should be limited to a time prior to the failure of the 
bank.2^ 

PAYING OUT MONEY OP BANK ON WOETHLESS PAPEB 
'^ WITHOUT THE CONSENT OF DIBECTOES.'' 

Where an officer of a national bank is charged with 
embezzlement by paying out money of the bank on a 
note which he knew to be worthless, with intent to 
injure and defraud the bank, an averment, in the in- 
dictment, that the transaction was without the know- 
ledge and consent of the directors and the discount 
committee, need not be specifically proved, where the 
transaction which the evidence tends to prove was 
one to which it cannot be presumed the directors or 
committee would consent. In such a case, if consent 
is relied on, it is a matter of defense, and must be 
proved by evidence showing that the consent wa® 
given in good faith, and with knowledge of the facts.^* 

FALSE ENTRIES, KNOWN TO BE FALSE, MADE BY DIBECTION. 

Where the defendant, testifying in his own behalf, 
stated that certain entries were made by his direction, 

27— Spurr v. United States, 87 Fed. Rep. 701. 

28— McKnight y. United States, (C. C. A.) 115 Fed. Rep. 972. 
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and that he knew at the time they were made that they 
did not represent transactions of the day on which 
they were entered in the books of the bank, the jury is 
warranted in finding that the false entries were made 
with guilty intent.^^ 

COIiLATEBAD TRANSACTIONS OFFERED TO SHOW INTENT- 
TIME. 

Where evidence is offered of collateral transaction 
for the purpose of showing the guilty intent of the 
party charged, the period of time within which such 
collateral acts must have occurred to be admissible, is 
within the discretion of the court.*^ 

FALSE ENTRY MADE TO OFFSET ANOTHER FALSE ENTRY. 

It is no defense to a false entry made with a crim- 
inal intent in the books or reports of a national bank- 
ing association that another false entry is also made, 
with a like intent, which offsets the former entry; but 
entries of this character are not as strong evidence of 
an intent to injure or defraud the bank, or to deceive 
its oflScers, or the examiners, as false entries which 
enable the officer, clerk, or agent, making them, to with- 
draw the funds of the bank without consideration.^^ 

It would seem, however, that where double false en- 
tries, one offsetting the other, are made with the intent 
only of deceiving the national bank examiner, or the 
Comptroller, that these double entries, tending as they 

29— United States v. Folsom, 38 P. 70; 7 New Mex. 532. 
30— Spurr v. United States, 87 Fed. Rep. 701. 
31— United States t. AUis, 73 Fed. Rep. 165. 
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would each to conceal the other, and rendering their 
detection more diflScult, would be strong evidence of 
an intent to deceive. As a rule false entries are made 
in attempting to conceal from the examiner embezzle- 
ments, abstractions, and misapplications, made with 
fraudulent intent. False entries made solely with intent 
to deceive are usually made to conceal from the Comp- 
troller and the examiner maladministration of the 
bank's affairs. 

MULTIPLICITY OF COUNTS— ELECTION. 

It is within the sound judicial discretion of the 
trial judge to require the prosecuting attorney, where 
an indictment contains numerous counts, to elect cer- 
tain counts upon which he will ask conviction; but 
where the counts are all for transactions connected 
together, or of the same class, their joinder is proper 
under Section 1024 Revised Statutes, and the exercise 
of the court's discretion will not be disturbed except 
in a clear case of improvidence or abuse.^^ 

ONE GOOD COUNT SUPPORTS THE JUDGMENT. 

In a criminal case a general judgment upon an in- 
dictment containing several counts and a verdict of 
guilty on each count cannot be reversed on error if 
any count is good and is sufficient to support the judg- 
ment.^^ 

32 — Gardes v. United States; Girault v. United States; 87 Fed. 
Rep. 172. 

33— Claassen v. United States, 142 U. S. 140. 
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FALSE ENTBIES — ^FOBGEBY OF NOTES— OONCUBBENT STATE 

AND FEDEBAL JTTBISDICTION. 

A State is not deprived of jurisdiction over a person 
who criminally forges a bill of exchange or promis- 
soiy note with intent to defraud, in violation of its 
statutes, or of its power to punish the offender com- 
mitting such offense, by the fact that he follows this 
crime up by committing against the United States the 
further crime of making false entries concerning such 
bill or note on the books of a national bank, with intent 
to deceive the agent of the United States designated to 
examine the affairs of the bank, and in violation of the 
statute of the United fetates in that behalf.^^ 

JUBIES— FAILUBE TO AGBEE— BEASONABLE DOUBT. 

Circuit Judge Sanborn, in further charging the 
jury in the AUis case,^** after they had reported their 
inability to agree, said to them: 

**In the present case the burden of proof is on the 
United States to establish its case beyond a reasonable 
doubt, and if, upon any count of the indictment sub- 
mitted to you, you have a reasonable doubt, based 
upon the evidence, of the guilt of the defendant, you 
ought to acquit him on that count. But, in conferring 
together, you ought to pay proper respect to each 
other's opinions, with a disposition to be convinced by 
each other's arguments. And, on the one hand, if 
much the larger number of your panel are for a con- 
viction, a dissenting juror should consider whether a 

34— Cross V. North Carolina, 132 U. S. 131. 
35— United States v. AUis 73 Fed. Rep. 182. 
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doubt in his own mind is a reasonable one which makes 
no impression upon the minds of so many men, equally 
honest, equally intelligent with himself, who have 
heard the same evidence, with the same attention, with 
an equal desire to arrive at the truth, and under the 
sanction of the same oath. And, on the other hand, 
if a majority are for acquittal, the minority ought 
seriously to ask themselves whether they may not rea- 
sonably, and ought not to, doubt the correctness of a 
judgment which is not concurred in by mosit of those 
with whom they are associated, and distrust the weight 
or suflSciency of that evidence which fails to carry 
conviction to the minds of their fellows. '^ 



OHAPTER XI. 

FORBIS. 

A few forms are given here, which it is believed are 
well supported by authority. The authorities are 
cited. 

Wilfully Gertifjring Ghecks. 

Under Section 5208, Bevised Statntes of the United States, and 
Section 18 of the Act of July 12, 1882. (22 St. at L., 162. 1 Sup. 
Be7. St. 358.) 

United States of Amebica. 

In the Honorable United States District Court for 

the District of , sitting at and in 

the City of , within said District, at its regu- 
lar Term, A. D ; 

In the name and by the authority of the United 
States of America, comes now the Grand Jury of the 

said United States of America, and of the 

District of , and the Division thereof, 

and being first duly selected, tried, empanelled, sworn 
and charged, upon their oaths in open Court do pre- 
sent: 

That heretofore, to^wit : On the day of 

, in the year of our Lord, , and at 

, in Coamty, in the State of , 

and within the Division and District aforesaid, and 
within the jurisdiction of the said District Court, one 

152 
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, , late of said County of , in said 

District of , was then and there 

president of a certain national hanking association^ 

to-wit: The ^ theretofore duly organized and 

established and then existing and doing business at the 
City of , and County of , in the divi- 
sion and district aforesaid, under the laws of the 
United States,^ and was then and there authorized to 
lawfully certify checks drawn upon the said national 
banking association, aforesaid ; and your Grand Jurors 
say and charge that the said as such presi- 
dent as aforesaid, did then and there, to-wit: On the 

day of , A. D , at *., 

aforesaid, within said district and within the jurisdic- 
tion of this court, unlawfully, knowingly and willfully, 
certify a certain check which said check was then and 
there drawn upon said national banking association 

for the amount of dollars, by one , 

and which said check was then and there of the tenor 
following— that is to say:^ by then and there writ- 
ing, placing, and putting in and upon and across 
the face of said check the words and figures follow- 
ing—that is to say :* ; that the 

said by whom said check was then 

and there drawn, as aforesaid, did not then and there, 
to^wit, at the time said check was so certified by said 
, as aforesaid, have on deposit with said na- 
tional banking association an amount of money then 

1 — Insert name of bank as per organization certificate. 
2— United States v. Northway, 120 U. S. 336. 
3 — Here set out original check in haec verba, 
4 — Here set out certification in 7i<iec verba. 
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and there equal to the amount then and there specified 

in said check, to-wit : the amount of in money, 

as he the said then and there well knew ; 

Contrary to the Statute and against the peace and 
dignity of the United States of America. 

The charging part of this indictment is taken from 
the case of Potter v. The United States— 155 U. S. p. 
440. It was held sufficient 

With slight variation it would be sufficient for 
charging a certification of checks ** before the amount 
thereof shall have been regularly entered to the credit 
of the dealer (drawer) upon the books of the banking 
association" as made an offense by the last paragraph 
of section 13 of the Act of July 12, 1882. See chap. 
11. 

Maiding False Entries in a Book of a National Bankinir Associa- 
tion Under Section 5209 Revised Statutes United States. 

That heretofore, to-wit: On the ........ day of 

, in the year of our Lord , and at 

, in County, and in the State of 

, and within the district aforesaid, and within 

the jurisdiction of said district court, one . . . ^ 

late of said district, being*^ then and there president of 
a certain national banking association then and there 
known and designated as f which said asso- 
ciation had been theretofore created and organized 
under and by virtue of an act of Congress, entitled 

5— This averment is direct. See United States v. Bomemann, 86 
Fed. Rep. 257, and cases there cited. 
6 — Insert name of bank as per organization certificate. 
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^'an act to provide a national currency, secured by a 
pledge of United States bonds, and to provide for the 
circulation and redemption thereof,'' approved June 
third, in the year of our Lord one thousand, eight hun- 
dred and sixty-four,'' and which said association was 
then and there acting and carrying on a banking busi- 
ness in the City of , in said district under the 

said act of Congress and the acts amendatory thereof, 
did make in a certain book then and there belonging to 
and in use by the said association in transacting its 
said banking business, and then and there designated 
and known as ^profit and loss, number . . ,' a certain 
entry to the credit of a certain account known as profit 
and loss, which said entry was then and there in the 
words and figures following, that is to say:® 

^Richard L. D. 
182 days^ int. 8 per cent, 132,633.49, to JtUy 1 '76 
Sy365.88, 

and which said entry, so as aforesaid made in said 
book, then and there purported to show, and did, 
in substance and effect, indicate and declare, that the 
sum of five thousand, three hundred and sixty-five dol- 
lars and eighty-eight cents was then and there received 
by said Association, on account of interest then and 
there due and payable to said association by one Rich' 
ard L. D.» 

7 — "Under the laws of the United States", is a sufficient allega- 
tion under United States v. Northway, 120 U. S. 336. 

8 — As to omission of dollar marks see United States v. French, 
57 Fed. Rep. 387, 388, infra, p. 116. 

9 — ^That it is competent for the pleader to explain the false 
entries by innuendo, see United States v. Britton, 107 U. S. 663. 
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And the jurors aforesaid, upon their oaths afore- 
said, do further present that the said entry so made 
as aforesaid was then and there false in this, that the 
said sum of five thousand, three hundred and sixty-five 
dollars and eighty-eight cents was not then and there 
received by said association on account of interest 
then and there due and payable to said association 

from the said Richard L. D., as he, the said 

then and there well knew; and that the said entry, so 
made as aforesaid, was then and there false in this, 
that the said sum of five thousand, three hwndred and 
sixty-five dollars and eighty-eight cents was not then 
and there received by said association upon any ac- 
count from any source as he, the said , then 

and there well knew ; and that the said false entry was 
then and there made as aforesaid with the intent then 
and there on the part of him the said to de- 
ceive* any agent who might be thereafter appointed by 
the Comptroller of the Currency to examine the affairs 
of said association. Contrary to the Statute, etc. 

The above form was held good in the case of U. SL v. 
Britton, 107 U. S. p. 665. 

Agents to examine affairs of national banks are 
authorized to be appointed by the Comptroller under 
Section 5240, Revised Statutes. 

♦Note. — In view of the decision in the McKnight case, p. 76, 
infra,, that the proof of wrongful intent in either particular charged 
is sufficient, why not allege in all cases an Intent to "injure, de- 
fraud and deceive"? This would meet any objection which might 
he urged based on the opinion in the Britton case (107 U. S.) that 
the intent to injure and defraud is an essential element in every 
crime mentioned in Section 5209. See note p. 77. 
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Unlawfully Abstracting the Moneys^ Fnnds or Gredits, of a Na^ 
tional Banking Association, by an Officer, Clerk, or Agent, 
Under Section 5209, Revised Statutes of the 

United States. 

And the Grand Jurors aforesaid, upon their oaths 
aforesaid, do further present and find: that the said 

Stephen A. N., heretofore to-wit : On the 

day of , in the year of our Lord , at 

the County of in the division and district 

aforesaid, and within the jurisdiction of this court, 
was then and there president and agent of a certain 
national banking association, to-wit : the na- 
tional bank of , theretofore duly organized 

and established, and then existing and doing business 

at the village of , and County of , in the 

division and district aforesaid, under the laws of the 
United States, and that he the said Stephen A. N., so 
then and there on the date first aforementioned being 
president and agent as aforesaid, did then and there at 

said village of , and County of , in 

the division and district aforesaid, on said 

day of , in the year of our Lord , 

willfully and unlawfully and with intent to injure the 
said national banking association, and without the 
knowledge and consent thereof, abstract and convert 
to his, the said Stephen A. N.'s own use, certain 
moneys and funds of the property of said association, 

of the amount and value of dollars, to-wit : 

dollars of United States notes, commonly 

called greenbacks, and dollars of drculating 
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notes, commonly called national bank notes, and in- 
tended to pass and circulate as money, a more par- 
ticular description of which said United States notes 
and circulating notes aforesaid, is to the Grand Jurors 
aforesaid unknown; 

Contrary to the form of the Statute of the United 
States in such case made and provided, and against 
the peace and dignity of the United States. 

This was the second count in the Northway case, and 
was held good by the Supreme Court. See U. S. v. 
Northway. 120 U. S. p. 334. 

Willful Misapplication of Moneys and Funds of a National Bank- 
ing Association Under Section 5209 Revised 
Statutes of the United States. 

And the jurors aforesaid, on their oaths aforesaid, 
do further present: that Peter J. C, late of the City 

and County of , in the district and circuit 

aforesaid, yeoman, heretofore, to^wit : on the 

day of , in the year of our Lord , at 

the district of , and within the juris- 
diction of this court, being then and there the president 
of a qertsdn national banking association then and 

there known and designated as the national bank 

of the city of which said association had been 

theretofore created and organized under and by virtue 
of an act of Congress entitled **An act to provide a 
national currency secured by a pledge of United States 
bonds and to provide for the circulation and redemp- 
tion thereof* approved June 3rd in the year of our 
Lord one thousand, eight hundred and sixty-four, and 
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which said association was then and there acting and 

carrying on a banMng business at the dty of , 

in the said district under the said act of Congress, and 
acts amendatory thereto, did, willfully and unlawfully 
and with intent to injure and defraud the said associa- 
tion, misapply and convert to the use, benefit and ad- 
vantage of one James A. S., certain moneys and funds 
then and there being the property of the said asso- 
ciation, to^wit, the sum of , in the manner 

and by the means following— that is to say, he, the 
said Peter J. C, being then and there such president 
as aforesaid, did, without the knowledge and consent 
of said association or its board of directors, procure 
the making by one Andrew E. C, who was then and 
there the cashier of said association, of a certain writ- 
ing and check, commonly known and called a cashier's 

check, bearing date the in the year of our 

Lord , which said check did then and there 

authorize and direct the said association to pay to the 

order of the said James A. S. the sum of , 

although, as he, the said Peter J. C, then and there 

well knew, the said sum of was not then and 

there on deposit with the said association to the credit 
of him, the said James A. S., and was not then and 
there due and owing from the said association to him, 
the said James A. S., and the repayment thereof to 
the said association was not then and there in any 
way secured, and the said James A. S., had no manner 
of right and title to the same, and he, the said Peter 
J. C, then and there unlawfully devising and intending 
that he, the said James A. S., should appropriate and 
convert to his own use the said sum of from 
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and out of the moneys and funds of the said associa- 
tion, which said sum of money was, upon and pursu- 
ant to the direction and authorization contained in the 

said check, thereafter, to-wit, on the in the 

year of our Lord , paid by the said associa- 
tion from and out of the moneys and funds of the said 
association to the said James A. S., and was then and 
there appropriated and converted to the use of the 
said J. A. S; 

Against the peace of the United States and their 
dignity, and contrary to the form of the Statute of the 
said United States in such case made and provided. 

This was the nineteenth count in the case of Claas- 
sen V. U. S., 142 U. S., p. 142. It was one of the five 
counts upon which the defendant was convicted and 
while its suflSciency was not passed on by the Supreme 
Court it is quoted in full in the statement of the case. 
This count, however, was held good on demurrer by 
Judge Benedict of the Southern District of New York. 
This gives the count great value as a precedent. 



Another Form for Willful MisappUcatioii Used in the Northway 

Case, Being Count No. 30 in that Case. 

And the Gtand Jurors aforesaid, upon their oaths 
aforesaid, do further present and find: that the said 
Stephen A. N., heretofore to-wit : on the .... day of 

, in the year of our Lord , at the 

County of in the division and district afore- 
said, and within the jurisdiction of this court, was then 
and there president and agent of a certain national 
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banking association, to-wit : the National 

Bank of , which said association had thereto^ 

fore been duly organized and established, and was then 

existing and doing business at the village of 

and county of in the division and district 

aforesaid, under the laws of the United States; and 
that he the said Stephen A. N., so then and there on 
the date first aforementioned,, being president and 
agent as aforesaid, did then and there at the said 

village of , on the said day of 

in the year of our Lord , willfully 

and unlawfully, and with intent to injure said associa- 
tion, and without the knowledge and consent thereof, 
and for the use, benefit and advantage of himself the 
said Stephen A. N., and one Sylvester T. F., and one 
Henry L. St. J., invest and cause to be invested a large 

sum to-wit : of the moneys, funds and credits 

then and there belonging to and the property of said 
association, in so-called options and margins on a large 
number of shares, of the stock of certain companies, 
the further particulars of which said investment, the 
names of which said companies, the number of shares 
and the more particular description of which said stock 
and of the said so-called margins, and of the moneys, 
funds and credits so invested and of the names of the 
said persons with whom the said moneys, funds and 
credits were so invested, are to the grand jurors afore- 
said unknown and cannot be given; 

And so the Grand Jurors aforesaid upon their oaths 
aforesaid, do say, that he, the said Stephen A. N., 
president and agent as aforesaid, in the manner and 
11 
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form, and by the means and for the use, benefit and 
advantage, and with the intent, and without the know- 
ledge and consent aforesaid, certain of the moneys, 
fonds and credits of said association, to^wit: the ceir- 
tain sum of moneys, funds and credits respectively 
aforesaid of the amount and value aforesaid wrong- 
fully and unlawfully did then and there willfully mis- 
apply; 

Contrary to the Statute of the United States in 
such case made and provided, and against the peace 
and dignity of the United States. 

In regard to the counts for misapplication in the 
Northway case, the court said (p. 331) : **With respect 
to the fifteenth count and other similar counts charg- 
ing the willful misapplication of the funds of the bank, 
the allegation is omitted charging that the moneys and 
funds alleged to have been misapplied had previously 
come into the possession of the defendant We do not 
think this to be necessary to a description of the of- 
fense/* 

Another Form for Willful Misapplication. 

And the Grand Jurors aforesaid, upon their oaths 
aforesaid, do further present and find: that the said 

Stephen A, N., heretofore to-wit : on the day 

of , in the year of our Lord , at the 

County of , in the division and district afore- 
said, and within the jurisdiction of this court, was then 
and there president and agent of a certain national 

banking association, to-wit : The National 

Bank of , which said association had thereto- 
fore been duly organized and established and was then 
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existing and doing business at the village of 

and County of , in the division and district 

aforesaid under the laws of the United States, and 
that he, the said Stephen A. N., so then and there on 
the date first aforementioned, being president and 
agent as aforesaid, did then and there at said village 

of and County of , in the division 

and district aforesaid, on the day of , 

in the year of our Lord , willfully and unlaw- 
fully and with intent to injure the said association, 
and without the knowledge and consent thereof pay 
and cause to be paid to certain persons to the Grand 
Jurors aforesaid unknown, out of the moneys and 
funds and credits then and there belonging to the proi>- 

erty of said assoociation, the sum of • . . . dollars, 

to-wit: certain United States notes, commonly called 
greenbacks, of the amount and value of dol- 
lars, and certain circulating notes of the United States 
commonly called National Currency notes, and in- 
tended to pass and circulate as money, of the amount 
and value of dollars, and certain bills of ex- 
change of the amount and value of dollars, 

a more particular description of which said United 
States notes and circulating notes and said bills of 
exchange is to the Grand Jurors aforesaid unknown, 
in the purchase by him, the said N. from said un- 
known persons, for the use, benefit, and advantage of 
himself, the said Stephen A. N., of a large number of 
shares of the capital stock of certain stock companies, 
the further particulars of which said purchase and 
payment, the names of which said companies, the num- 
ber of shares, and a more particular description of 
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which said stock so purchased, and of the moneys, 
funds and credits, so paid are to the Grand Jurors 
aforesaid, unknown and cannot be given. And so the 
Grand Jurors aforesaid upon their oaths aforesaid, 
do say that he, the said Stephen A. N., president and 
agent as aforesaid, in the manner and for and by the 
means, and for the use and benefit and with the in- 
tent and. without the knowledge and consent aforesaid, 
certain of the moneys, funds and credits, of the na- 
tional banking association aforesaid, to-wit: the cer- 
tain notes and bills of exchange respectively aforesaid, 
of the amount and value aforesaid, wrongfully and 
unlawfully did then and there willfully misapply ; 

Contrary to the form of the Statute of the TJnited 
States in such case made and provided, and against 
the peace and dignity of the United States. 

'Phis count was the fifteenth count in the indictment 
in the Northway case, 120 U. S., pp. 331-332-333 and 
together with the other count for willful misapplica- 
tion was held good by tiie court 



Embezzlement of Moneys, Funds, or Credits, of a National Bank- 
ing Association, by an Officer, Olerk, or Agent— Section 
5209 Revised Statutes of the United States. 

That heretofore, to-wit : On the day of 

, in the year of our Lord , and at the 

district of , and within the jurisdic- 
tion of this court, one Peter J. C, being then and there 
president of a certain national banking association and 
there known and designated, as the National 
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Bank of the City of , which said association 

had been theretofore created and organized under 
and by virtue of an act of Congress entitled ''An act 
to provide a national currency secured by .a pledge 
of United States bonds and to provide for the circula- 
tion and redemption thereof, ' ' approved June third, in 
the year of our Lord one thousand, eight hundred and 
sixty-four, which said association was then and there 
acting and carrying on a banking business at the City 

of , in the said district under the said act of 

Congress and acts amendatory thereof, did, by virtue 
of his said oflSce and employment and while he was so 
employed and acting as such president as aforesaid, 
receive and take into his possession certain funds and 
credits, to-wit:* then and there being the property of 
the said association and which he held for and in the 
name, and on account of the said association, and did 
then and there willfully and unlawfully and with in- 
tent to injure and defraud the said association em- 
bezzle the said funds and written obligations and 
convert them to his own use; 

Against the peace of the United States and their 
dignity, and contrary to the form of the Statute of the 
said United States in such case made and provided. 

The foregoing is taken from the first count in the 
case of Claassen v. U. S., 142 U. S., pp. 141-142, 

•Concerning this count the Supreme Court said (p. 
146) : ''There can be no doubt of the suflSciency of the 
first count on which the defendant was convicted.'* 

1 — ^Here describe fuUy the funds and credits embezzled, and the 
Talue. 
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Anotber Fonn for Embezzlement Under Section 5209 Bevised 

Statutes of the United States. 

And the Grand Jurors aforesaid, upon their oaths 
aforesaid do further present and find: that the said 

Stephen A. N., heretofore, to-wit : on the day 

of , and at the County of , in the 

division and district aforesaid, and within the jurisdic- 
tion of this court, was then and there president and 
agent of a certain national hanking association, to-wit : 

the National Bank of theretofore duly 

organized and established, and then existing and doing 

business at. the village of and County of 

, in the division and district aforesaid, under 

the laws of the United States; and the said Sitephei;i 
A. N., as president and agent then and there had and 
received in and into his possession certain of the 
moneys and funds of the said national banking associa- 
tion of the amount and value of dollars, to- 
wit: certain United States notes commonly called 
greenbacks, of the amount and value of dol- 
lars, and certain circulating notes of the United States 
of the amount and value of dollars, com- 
monly called national bank notes and intended to pass 
and circulate as money, a more particular description 
of which said United States and circulating notes re- 
spectively the Grand Jurors aforesaid have not and 
cannot give ; and the United States notes and circulat- 
ing notes aforesaid then and there being the property 
of said banking association and of great value as 
aforesaid and then and there being in the possession 
of said Stephen A. N., as such president and agent, 
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as aforesaid, he, the said Stephen A. N., then and there 
being, at the village and county aforesaid, in the divi- 
sion and district aforesaid, on the said day of 

in the year of our Lord , wrongly, un- 
lawfully and with intent to injure and defraud said 
banking association, did embezzle and convert to his, 
said Stephen A. N/s own use; 

Contrary to the form of the Statute of the United 
States in such case made and provided, and against 
the peace and dignity of the United States. 

The foregoing count was the twelfth count in the 
Northway case, 120 U. S., p. 330. With respect to this 
count the court said (p. 331), that it was quite dear 
that the allegation, was sufficient as it distinctly 
alleged that the moneys and funds charged to have 
been embezzled were at the time in the possession of 
the defendant as president and agent. That this neces- 
sarily meant that they had come into his possession in 
his official character, so that he held them in trust for 
the use and benefit of the association. That the charge 
against him was that he embezzled them by converting 
them to his own use. This the court held to fully and 
exactly describe the offense of embezzlement, under 
the act, by the officer and agent of the association. 

Cotint Against One Defendant for Ifisapplication of Moneys and 

Funds of a National Banking Association, and Against 

the Other for Aiding and Abetting—Section 5209 

Revised Statutes of the United States. 

And the grand inquest aforesaid, inquiring as afore- 
said, upon their respective oaths and affirmations 
aforesaid, do further present that heretofore, to-wit, 
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on the day of , A. D , the 

said Nelson P. E., yeoman, late of the district afoore^ 
said, at the district aforesaid and within the jurisdic- 
tion of this court, did knowingly, willfully, unlawfully, 
and fraudulently aid and abet one Harry H. K., (the 
said Harry H. K. being then and there cashier of a 
certain national banking association then and there 

known and designated as the National Bank, 

in the State of , which said organization had 

been theretofore created and organized under and by 
virtue of acts of Congress in such case made and 
provided, and which said association was then and 
there acting and carrying on a banking business at 
, in the said district, under the acts of Con- 
gress in such case made and provided) then and there 
to willfully misapply a certain large amount of the 
moneys, funds, and credits then and there belonging 
to the said national banking association, for the use, 
benefit, and advantage of the said Nelson F. E., then 
and there with intent in him, the said Nelson F. E., 
to injure and defraud the said national banking asso- 
ciation—that is to say, the said Harry H. K., late of 
the district aforesaid, heretofore, to-wit, on the day 
and year aforesaid, in the district aforesaid, and 
within the jurisdiction of this court, being then and 
there cashier, as aforesaid, of the said national banking 
association aforesaid, did knowingly, unlawfully, 
fraudulently, and willfully and with intent to injure 
and defraud the said national banking association mis- 
apply certain of the moneys, funds, and credits of the 
said national banking association, to-wit: the sum of 
, in the manner and by the means following— 
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that is to say, a oertain promissoiy note, dated, to-wit, 

, made and drawn by a certain person, to-wit, 

A. B. N., for the sum of, to-wit,— , due 

and payable at the said bank, had 

been theretofore, towit, upon the day and year 
aforesaid, discounted by the said bank, and was then 
and there overdue and unpaid, and held by the said 
bank as and for funds and credits, as aforesaid ; where- 
upon, the said Harry H. K. did then and there, with 
intent to injure, and defraud the said national bank- 
ing association, knowingly, unlawfully, and fraudu- 
lently willfully misapply the same, in that he then 
and there surrendered and delivered the same to the 
said Nelson F. E., without receiving therefore for the 
said bank the said sum of , or any part there- 
of ; and the said Nelson F. E. did then and there know- 
ingly and imlawfuUy aid and abet the said Harry H. 
K., then and there cashier as aforesaid, knowingly, un- 
lawfully, and fraudulently, to willfully misapply the 
said funds and credits of the said national banking 
association, as aforesaid, thien and there, with intent 
in him, the said Nelson F. E., to injure and defraud 
the said national banking association; 

Contrary to the form of the act of Congress in such 
case made and provided, and against the peace and 
dignity of the United States of America. 

The foregoing count, while somewhat inartistically 
drawn, in that it twice charges Evans with aiding and 
abetting, was held sufficient by the Supreme Courts 
See Evans v. U. S. 153 U. S. p. 585. 
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Fonns of Indictments for Making False Entries in Reports to the 
Comptroller of the Currency, Under Section 5209 Be- 

Statutes of the United States. 



And the Grand Jurors aforesaid, upon their oaths 
aforesaid, do further present that the said Thomas D. 

B. and Charles L. M. heretofore, to-wit, on the 

day of , at said , in the district and 

circuit aforesaid, the said Thomas D. B. being then 
and there president, and the said Charles L. M. being 
then and there cashier, of a certain national banking 
association then and there known and designated as 

the National Bank of , and which said , 

association was theretofore established and then exist- 
ing and doing business under and by virtue of the laws 
of th^ United States respecting national banks, un- 
lawfully and feloniously did make in a certain report of 
the condition of the said association at the close of 
business on a certain date, to^wit, on the day and year 
last aforesaid (which said report was then and there 
made to the Comptroller of the Currency in accordance 
with section 5211 of the Eevised Statutes of the 
United States), a certain other false entry, under the 
head' of ' ^ Resources ' ' in said report, in the words and 
figures following, to-wit, ^^Item number 11, due from 
state cmd private banks and bankers, $34,376. 68^^^ and 
which said entry so made as aforesaid then and there 
purported to show, and did in substance and effect 
declare, that the amount due from state and private 
banks and bankers to the said association was in the 
sum of $34,376.68. And the Grand Jurors aforesaid. 
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further say that said entry so made as aforesaid was 
false, in this, to-wit, that the amount due said associa- 
tion from state and private banks and bankers as 
aforesaid was not in the sum last aforesaid, but in a 
different and much greater sum, to-wit, the sum of 
$35,770; they, the said Thomas D. B., president, and 
the said Charles L. M., cashier, as aforesaid, then and 
there, at the time and place of so making the said 
entry in said report as aforesaid well knowing the 
said entry to be then and there false as aforesaid, and 
thereby intending to injure and defraud the said asso- 
ciation and certain persons to the Grand Jurors un- 
known, and to deceive any officer or officers of said 
association, and any agent appointed by the Comp- 
troller of the Currency to examine the affairs of said 
association ; 

Contrary to the form of the Statute in such case 
made and provided, and against the peace and dignity 
of the said United States. 



Count Against Cashier for Making and Against President for Aid- 
ing and Abetting the Making of False Entries in Report 
to the Comptroller of the Currency Under Section 
52Q9 Revised Statutes of the United States. 

And the Grand Jurors aforesaid, upon th^eir oaths 
aforesaid, do further present that the said Charles 

L. M., heretofore, to-wit, on the day of 

, at said , in the district and circuit 

aforesaid, the said Charles L. M. being then and there 
the cashier of the National Bank of 
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and which said association was theretofore established 
and then existing and doing business under and by 
virtue of the laws of the United States respecting Na- 
tional Banks, unlawfully and feloniously did make, 
in a certain report of the condition of the affairs of 
the said association at the close of business on a cer- 
tain date, to-wit, on the day and year last aforesaid 
(which said report was th^i and there made to the 
Comptroller of the Currency in accordance with sec- 
tion 5211 of the Revised Statutes of the United 
States), a certain other false entry, under the head of 
' ' Resources, ' ' in said report, in the words and figures 
following, to-wit, ^^Item number 11, due from state 
and private hanks and bankers, $34^76.68,^' and which 
said entry so made as aforesaid then and there pur- 
ported to show, and did in substance and effect declare, 
that the amount due from state and private banks and 
bankers to the said association was in the sum of $34,- 
376.68. And the Grand Jurors aforesaid further say 
that said entry so made as aforesaid waa false, in this, 
to-wit, that the amount due to said association from 
state and private banks and bankers was not in the 
sum last aforesaid, but a different and much greater 
sum, to-wit, the sum of $35,770; he, the said Charles 
L, M., cashier as aforesaid, then and there, at the time 
and place of so making the said false entry in said 
report as aforesaid, well knowing the said entry to be 
*then and there false as aforesaid, and thereby intend- 
ing to injure and defraud the said association and cer- 
tain persons to the Grand Jurors unknown, and to 
deceive any officer of the said association, and any 
agent appointed by the said Comptroller of the Our- 
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rency to examine the affairs of said associatioii, (con- 
trary to the form of the statute in such case made and 
provided, and against the peace and dignity of the 
United States). And the Grand Jurors aforesaid, on 
their oaths aforesaid, do further present that the said 
Thomas D. B., being then and there president of the 
said association afores^d, in the district and circuit 
aforesaid, heretofore, to-wit, on the day and year last 

aforesaid, at said , and within the jurisdiction 

of this court, unlawfully and feloniously, and with the 
intent aforesaid to injure and defraud the said asso- 
ciation and certain persons to the Grand Jurors un- 
known, and to deceive any oflScer of said association, 
and any agent appointed by the said Comptroller of 
the Currency to examine the affairs of said association, 
did aid, abet, incite, counsel, and procure the said 
Charles L. M., cashier of said association, so as afore- 
said, to make said false entry in manner and form 
aforesaid, to do and commit ; 

Contrary to the form of the Statute in such case 
made and provided, and against the peace and dignity 
of the said United States. 

NOTES ON FOBEGOING COUNTS FOB MAKING FALSE ENTRIES 
IN REPORTS TO THE COMPTROLLER OF THE CURRENCY. 

The foregoing counts are taken from the reported 
case of United States v. Berry, 96 Fed. Rep., pp. 842, 
843, 844. 

The first count charges the president and cashier of 
the bank as acting together in making the false entry 
and the second count charges the cashier with making 
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the false entry and the president with aiding and abet- 
ting. Both counts were approved by the court and 
seem to be well sustained by all the authorities. 

These counts allege intent to injure, defraud, and 
deceiva It is suflSeient to prove any one of these in- 
tents. McKnight v. U. S., 97 Fed. Rep., p. 208. 

For necessary averments in indictments for making 
false entries in books, reports, and statements, to the 
Comptroller of the Currency, see U. S. v. Britton. 107 
U. S., p. 662. 

That the reports to the Comptroller need not be set 
out in full, see U. S. v. French, 57 Fed. Rep., pp. 388, 
390; also U. S. v. Dorsey, 101 Fed. Rep., pp. 750, 751. 

An averment that the false entry was made '4n due 
course of business of the bank^' is not necessary. TJ* 
S. V. Britton, 107 U. SL, p. 662. Nor is it necessary to 
allege that the reports were transmitted to the Comp- 
troller, nor that they were ^ ^ published. ^ ^ U. S. v. Pot- 
ter, 56 Fed. Rep., p^ 96. 

An averment that the report was made to the Comp- 
troller of the Currency ' * in accordance with the provi- 
sions of section 5211 Revised Statutes'^ is a sufficient 
averment that the reports were properly verified and 
attested. Cochran & Sayre v. U. S., 157 U. S., pp. 289, 
290. 

Omission of dollar marks immaterial. U. S. v. 
French, 57 Fed. Rep., p. 387. U. S. v. Britton, 107 U. 
S., p. 655. The false entry may be explained by irmu- 
endo. U. S. v. Britton, 107 U. S., p. 663. Several 
counts may be joined together for false entries. U. S. 
V. Berry, 96 Fed. Rep., p. 842. 
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Inserting the contra pacem in the center of the last 
connt above, is unnecessary, but was held by the court 
to be immaterial. U. S. v. Berry, 96 Fed. Rep., p. 842. 

The word '^feloniously'^ in last count, swpr(i, need 
not have been used. See Bannon v. XT. S., 156 XT. S., p. 
464; page 110, infra. 
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THB REFSREMCBS ARS TO THE PAQES. 

ABSTRACT, ABSTRACTION— 
§ 5209 Reyised Statutes, 18. 
abstraction, form of indictment, 157. 

abstraction, misapplication, and embezzlement are separate of- 
fenses, but may be Joined in one indictment, 112. 
allegation of abstraction in indictment, 127, 128. 
animus furandi, not necessary intent in, 21. 
definition of, 19. 
intent in, 18, 19. 

immaterial what means used in, 20. 
larceny and abstraction distinguishef}, 20. 
misapplication and abstraction distinguished, 22. 
no previous possession necessary as in embezzlement, 20. 
other definition of abstraction, 22, 127. 
pleading-abstraction, 127. 
punishment for, 19. 
what may be, 18. 
what necessary to constitute, 20. 
who may, 18. 

ACCEPTANCES— 

making of by. .bank officers, 51. 

ACTS NOT CRIMINAL, 58. 

ACCOMPLICES— 

intent to decdtt^e Bot sufficient, 144. 
testimony of, admissible, 73. 

AGENT— 

charging defendant as president and, 107. 

AGENTS IN LIQUIDATION— 

chargeable criminally under § 5209, 108. 
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THB BXWMBXSCMa ABB TO TBM PAaSfl. 

AIDERS AND ABETTORS— 

aiding and abetting are substantive crimes, 49, 51. 
death of principal before indictment no obstacle to prosecu- 
tion of, 61. 
definition of aid and abet, 49. 
Plbaoing — 

acts consummating need not be alleged, 135. 

counts against principal and aider and abettor, 136. 

form for aiding and abetting in misapplication, 167. 

form for in false entries, 171. 

official capacity of defendants, 137. 
punishment for aiding and abetting, 49.. 
who may be, 92. 
who may be aided and abetted, 47. 

"AMOUNT OF MONEY EQUAL TO"— 
meaning of phrase, 12. 

ALTERATIONS— 

are false entries, 38. 

ALLEGATION— 

of official character of officers, 93. 

AMENDMENT— 

indictment cannot be, without resubmission to grand Jury, 141. 

"ANY ASSOCIATION"— 

meaning of in section 5209 Revised Statutes, 94. 

ARRAIGNMENT AND PLEA— 

necessity for, in infamous crimes, 140. 

ASSIGNMENT— 

of notes, bonds, drafts, bills of exchange, mortgages. Judg- 
ments, and decrees, 51, 52. 
punishment for, 53. 

ASSOCIATION IN PROCESS OF LIQUIDATION— 
is still an existing corporation, 109. 

AVERMENT OF TIME— 

Immaterial, at most only formal in pleading, 105. 

AVERMENTS— 

necessary in pleading 
abstraction, 127. 
embezzlement, 125. 
false entries, 113, 114. 
willful misapplication, 129. 
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THX BBFBiUnrCBS ARB TO THB PAaEft. 

BANK EXAMINERS— 

false entries made by bookkeeper at request of bank examiner 
. not criminal, 45. 
bow appointed, 116, 117. 

may testify as skilled accountants as to result of tbeir exami- 
nation of books of bank, 69. 

BILLS OF EXCHANGE— 

unlawful assignment of, by bank officers and agents, 51, 52. 

BILLS OP PARTICULARS, 102. 

BOOKS OF BANK— 

how described in charging false entries in, 116. 

must be truthfully kept, 68. | 

proof of correctness not required, 67. i 

refreshing memory by examination of, 69. 

BOOKKEEPER— 

of bank, false entries made by, at request of bank examiner, 
not criminal, 45. 

BONDS— 

unlawful assignment of, by bank officers, 51, 62. 

BURDEN OF PROOF— 

opinion by Mr. Justice bay, 84. 

CASHIER— 

assistant, false entries, made by, 45. 

CERTIFICATE OF DEPOSIT— 

issuing and putting forth, 51, 52. 

CERTIFICATE OF ORGANIZATION OF BANK— 
necessary evidence, 64, 65. 
usually in possession of president of bank, 65. 
certified copy may be used, 65. 

CERTIFICATION OF CHECKS— 

details of, matter of evidence rath'er than allegation, 13. 

duty of officers in, 145, 146. 

must not be, before amount has been entered on books of bank 

to credit of dealer, 10. 
not criminal under § 5208 Revised Statutes, but subjects bank 

to liabilities under § 5234 Revised Statutes, if unlawfully 

done — willful certification of checks made criminal by § 13 

Act of July 12, 1882, 1, 2, 8, 9. 
persons or companies drawing must have in bank an amount 

of money equal to check, 8. 9. 
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THB RBFERENCBS ABB TO THE PAGES. 

"CERTIFY"— 

definition of, 10. 



by supreme court, 11. 



CHALLENGES- 

offenses under sections 5208 and 5209 Revised Statutes being 
misdemeanors three challenges are allowed, 143. 

CHARGING— 

same offense in various ways in different counts. 111. 

CHECK— 

certified may be delivered by clerk or agent, 13. 

definition of, 12. 

delivery of certified, 13. 

duty of officer in certifying, 145, 146. 

false certification of, punishment, 9. 

form for charging willful certification of checks, 152. 

not necessary that officer certifying check, should deliver, 13. 

who may certify, 8, 12. 

COLLATERAL FACTS— 

limitation as to time, 148. 
proof of, to show intent, 76. 

COMMON LAW JURISDICTION— 

none in Federal Courts in criminal cases, 138. 

COMPTROLLER, REPORTS TO— 

containing false entries need not necessarily be those required 

by § 5211 Revised Statutes, 42, 43. 
false oaths in making, perjury, 5, 6. 
must be verified, 6. 

need not be set out in full in Indictment, 118, 123, 124. 
required by § 5211 Revised Statutes, 5, 33. 

COMPTROLLER, DEPUTY— 
authority for appointment, 66. 
powers and duties of, 66. 
presumption that he has acted according to law, 66, 67. 

CONSENT— 

without the, of the board of directors — pleading, 110, 147. 

CONSPIRACY— 

a misdemeanor, 67. 

* 

punishment for, 4, 5. 

to violate Sections 5208, 5209 Revised Statutes, 4. 
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THX RBFEBSNCaS ARK TO THX PJcOBS. 

COUNTS— 

multiplicity of— election, 149. 
one good, supports Judgment, 149. 

COURTS— 

expression of opinion by, on facts submitted to Jury, 142. 

CREDIT— 

giving by agreement with depositor, for larger amount than 
appears on credit side of depositor's account, not a false entry 
if made in good faith, 62. 

CRIMES— 

under national banking acts, who may commit, 92. 

CRIMINALr— 
acts not, 58. 

ft 

CUSTODY— 

manual custody of funds not necessary in embezzlement, 17. 

in abstraction, 20. 

In misapplication, 27, 134. 

DECISIONS— 

miscellaneous. Chapter X, 138. 

DBXJRBB— 

assignment of, by bank officer, 51, 52. 

DEPENDANTS— 

private accounts in bank, competent to show condition of, on 
intent, 68. 

DEFINITIONS— 

"abstractions," 19, 22, 128, 129. 

"aid and abet," 49. 

'amount of money equal to," 12. 

'any association," 94. 

"certify," 10. 

''certifsr" defined by supreme court, 11, 12. 

"check," 12. 

"defraud," 77. 

"embezzlement," 14, 15. 

"embezzlement" defined by Mr. Justice Brown, 16. 

"entry," 39. 

"false," 37. 

"funds," 97. 

"Injure," 77. 

"liabilities/' 138, 139. 
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DEFINITIONS— Continued. 

"misapplication, willful/' 25, 2«. 
"money," 96. 
"overdraft notes," 139. 
"iNdllful," 111. 

DEFRAUD— 

intent to injure and, essential ingredient in all offenses under 
§ 5209 Revised SUtutes, 126. 

DELIVERY— 

of certified checks, 13. 

may be made by clerk or other officer, 13. 

DEMAND— 

on defendant to produce incriminating documents not neces- 
sary, 68. 

DEPOSITOR— 

withdrawing deposits when owing th^e bank, 144. 

DEPOSITS— 

certificates of, Issuing and putting forth, 51, 52. 

DEPUTY COMPTROLLER— 

authority for appointment, 66. 

power and duties of, 66. 

presumption he has acted according to law, 66, 67. 

DIRECTION— 

false entries made by are punishable, 41. 

DIRECTORS— 

power of association to elect or appoint, 67. 

DISCOUNTING— 

worthless paper, not criminal unless accompanied by intent to 
defraud, 60. 

DIVIDENDS— 

declaring when no profits, not criminal, 59. 

DOCUMENTS— 

demand on defendant to produce not necessary, 68. 
illegally taken from defendant admissible if otherwise com- 
petent, 71. 

DRAFTS— 

assignment of, by bank officers, 51, 52. 

DUTY OF OFFICER— 

in certifying checks, 145, 146. 
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ELECTION— 

when an indictment contains a multiplicity of counts, 149. 

ELECTION OP OFFICERS— 
proof of, 67. 

EMBEZZLEMENT, 13. 

a species of larceny, 15. 

abstraction, and misapplication constitute three separate of- 
fenses which may be joined in one indictment, 112. 
and larceny, distinguished, 16, 17. 
and misapplication, distinguished, 16, 26. 

not synonymous, 16, 26. 

definition of, 14, 15. 

by Mr. Justice Brown, 16. 

forms for indictments, 164, 166. 

intent in, 14. 

inyolves secrecy and concealment, 14. 

manual custody of funds not necessary in, 17. 

possession in, must be lawful, 18. 

proof of exact amount embezzled not necessary, 70, 127. 

rendering true account of money received, not, 14, 15. 

what necessary allegations in, 125. 

what may be embezzled under § 5209 R. S., 14. 

who may commit, under §5209 R. S., 13. 

who may be Injured and defrauded, 14. 

ENTRIES— 
false, 24. 

false, made through honest mistake, not criminal, 41. 
false, made by direction, are punishable, 41, 147. 

EVIDENCE— 

exact sum of money charged in an indictment need not be 
proved, 70, 127. 

false reports, not counted on, admissible to show intent, 70. 

of condition of defendant's private account admissible on ques- 
tion of intent, 68. 

proof of collateral facts to show intent, 78. 

proof of exact amount embezzled not necessary, 70. 

reputation, limit of time as to, 147. 

statements obtained by coercion or promises inadmissible, 76. 

that criminal acts are sanctioned by officers or tlirectors, in- 
admissible, 72. 

voluntary statements, admissible, 75. 
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EXAMINER, BANK— 

false entries made by bookkeeper at his request, not criminal, 45. 
how appointed, 116, 117. 
money left on special deposit to deceiye, 145. 
skilled accountant may testify to result of examination of books 
of bank, 69. 

EXPRESSION OF OPINION BY THE COURT— 

on facts submitted to the Jury in United States courts, 142, 143. 

FALSE— 

meaning of, 37. 

FALSE CERTIFICATION OF CHECKS, § 5208 R. S., 8. 
FALSE ENTRIES— 

alterations are, 38. 
by assistant cashier, 45. 
by bookkeeper at request of examiner, 45. 
entering false deposit slip in books of bank, 144. 
immaterial that entry was not skillfully made, 37, 38. 
in books, reports and statements of national banks, 31. 
in reports not called for by Comptroller, 43, 44, 45, 145. 
intent in making, 31, 78. 
Intentionally made is criminal offense, 37. 
made by direction are punishable, 41, 147. 
made by direction, proof of, may be direct, indirect, or circum- 
stantial, 42. 
made through honest mistake, not criminal, 41. 
made to offset another false entry, 148. 
making of, concrete offense, 37. 

making of in report, and making a false report not same, 33. 
making in books of bank, form for, 154. 
making in reports to Comptroller, form for, 170, 171. 
may be made personally or by direction, 37. 
not a, to give credit, in good faith, for larger amount than ap- 
pears on credit side depositor's account, 62. 
not necessary to show, made by defendant or in his pres- 
ence, 38, 41. 
penalty affixed to one who makes the entry, 33. 
Pleading — 

averments necessary in, 113, 114. 

how book described in, 116. 

several counts in, may be joined in one indictment, 124. 
punishment for, 31, 32. 



INDEX. 185 

THE KEFERENCBS ABB TO THE PAGSa 

FALSEa ENTRIBS— Continued. 

reports to Comptroller containing need not necessarily be those 

required by law, 43. 
yerifying report by president containing false entries, not made 

by his direction, not criminal, 62. 
what are and what are not, 37. 
who may make, 31, 33. 

FALSE REPORTS— 

admission of others not counted on to show intent, 70. 

FELONIOUSLY— 

not necessary to charge in statutory offenses unless statute uses 
word, 110. 

FUNDS— 

money and, meaning, 96, 97. 
manual custody of, not necessary in 

abstraction, 20. 

embezzlement, 17. 

willful misapplication, 25, 134. 

FORMS— 

abstraction, 157. 

aiding and abetting, 167, 171. 

certifying checks, willfully, 152. 

embezzlement, 164, 166. 

making false entries in books of bank, 154. 

making false entries in reports to Comptroller, 170, 171. 

misapplication, willful, 158, 160, 162, 167. 

GOOD FAITH— 

must be exercised by national bank officers, 29. 

GRAND JURY— 

presence in room of unauthorized persons, 143. 
want of knowledge of, allegations in indictment, 100. 

INDICTMENTS— 

forms of. Chapter XI., 152. 

cannot be amended without resubmission to grand Jury, 141. 

certainty of in statutory misdemeanors, 94. 

multiplicity of counts in— election, 149. 

obvious mistake in which could not mislead defendant — not 
fatal, 146. 

quashing on account of presence in grand jury room of party 
other than prosecuting officer and witness, 143. 

under § 5209 R. S. must contain allegation that bank was or- 
ganized under laws of the United States, 64. 
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INFAMOUS— 

offenses under § 5208, S 6209, are, 109. 
what are infamous crimes, 109. 

INJURE AND DEFRAUD— 

intent to, essential ingredient in every offense mentioned in 
§ 5209 R. S., 126. 

INNUENDO— 

false entries may be explained by, 116. 

INSOLVENT OFFICER— 

note of, discount of, by board of directors, not criminal, 59. 

INSOLVENCY— 

of national bank does not terminate its existence as a corpora- 
tion, 109. 

ISSUING— 

and putting in circulation notes of a national bank, 51, 53, 55. 
and putting forth certificates of deposit by bank officers, 51, 
53, 55. 

INSTRUCTIONS TO JURIES— 
reasonable doubt, 141. 

INTENT— 

Chapter VI., 77. 

admission of other false reports and transactions to show in> 
tent, 70. 

abstraction, intent In, 18, 19. 

charging in indictment intent to deceive officer, who is an ac- 
complice, not sufficient, 144. 

embezzlement, intent in, 14. 

false entries, intent in, 31, 78. 

how determined, 77, 78, 80. 

how proved, 77, 78. 

misapplication, intent in, 24, 134. 

presumption as to, 81. 

proof of collateral transactions to show, how limited as to 
time, 148. 

proof of one of several intents alleged, sufficient, 76, 90, 186. 

to deceive agent appointed by Comptroller to examine bank, 90. 

to injure and defraud in abstraction, 18, 19. 
in embezzlement, 14. 
in false entries, 31, 78. 
in misapplication, 24, 134. 
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JUDGMENT— 

one good count supports, 149. 

JUDGMENTS— 

assignment of by bank officers, 51, 52. 

JURIES— 

failing to agree, duty of, 150. 

JURISDICTION— 

of crimes under national banking acts, exclusive in United 

States courts, 140. 
no common law criminal in U. S. courts, 138. 

KNOWLEDGE— 

want of on part of grand jury, allegation in Indictment, 100. 

LARCENY— 

and abstraction distinguished, 20. 
and embezzlement distinguished, 16, 17. 

LENDING— 

on its own shares by bank, not criminal, 61. 

LIQUIDATION— 

agents in, chargeable criminally under section 5209 RerlBed 

Statutes, 108. 
association in process of, still an existing corporation, 108. 

LOAN— 

made in bad- faith, is criminal, 29. 

MAKING ACCEPTANCES, 51, 52. 

MALrADMINISTRATION— 

and criminal misapplication distinguished, 29. 
declaring dividends, when there are no profits, 59. 

MEMORY— 

refreshing by examination of books of bank, 69. 

MISAPPLICATION, WILLFUI^- 

abstraction and embezzlement constitute three separate offenses 

which may be joined in one indictment, 112. 
and abstraction distinguished, 22. 
and embezzlement distinguished, 16, 26. 
and embezzlement not synonymous, 16. 
and mal-adminlstration distinguished, 29. 
by means of overdrafts, 29. 
custody of funds not necessary in, 27, 134. 
definition of, 25, 26. 
forms for, 158, 160, 162, 167. 
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MISAPPUCATION, WILLFUL—ConUnucd. 
intent in, 24, 134. 

in pleading must be alleged to have been willfully done, 133. 
may be for use of party charged, or some other person or com- 
pany, 25, 27. 
may be made by direction, 26. 
manual custody not necessary in, 25. 
punishment for, 24. 
pleading, 129. 

under §§ 5239 and 5209 distinguished, 62. 
what may be misapplied, 24. 
who may misapply, 24. 
without advantage to accused, criminal, 28. 

MISCELLANEOUS DECTSIONS— 
Chapter X, 138. 

MISDEMEANORS— 

ofTenses under §§5208 and 5209 being, three challenges are al- 
lowed, 143. 

MISTAKE— 

false entries made through honest mistake, not criminal, 41. 
obvious, in an indictment, which cannot mislead accused — not 
fatal, 146. 

MONEYS— 

and funds, definition of, 97. 

definition of money, 96. 

exact sum of, charged in an indictment, need not be proved, 

70, 127. 
moneys, funds and credits, 96, 98. 

MORTGAGES— 

assignment of by bank officers, 51, 52. 

MULTIPLICITY— 

of counts in indictments — election, 149. 

NAME— 

of bank, variance between name stated in indictment, and name 
established by proof, 94. 

NOTARIES PUBLIC— 

may administer oaths to reports to Comptroller, 6. 

NOTES— 

assignment of by bank officer, 51, 52. 
circulating, § 5136 Revised Statutes, 55. 
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NOTES— Continued. 

of national banks, issuing and putting in circulation of, 51, 52, 

53, 54. 
promissory, §5136 Revised Statutes, 55, 56. 
rediscounted, imply endorsement of rediscounting bank, 75. 
two classes mentioned in Subdivision Seventh of § 5136 Revised 
Statutes, 56. 

OATH— 

false oath in reports to Comptroller is perjury, 5, 6. 

OFFENSES — 

under national banking acts, who may commit, 92. 
which may be committed under § 5208, and Act of July 12, 1882 
— false certification of checks, etc., 9, 10. 

OFFICERS— 

duty of in certifying checks, 145, 146. 

election of, proof of, 67. 

notes of insolvent, discounted by directors, 59. 

power of directors to elect, 67. 

who may certify checks under § 5208 as amended, 8. 

OMISSION— 

of dollar marks in pleading false entries — immaterial, 116. 

OPINION— 

expression of by court as to facts submitted to Jury, 142, 143. 

ORGANIZATION CERTIFICATES— 

certified copy of may be used in evidence, 65. 
usually in possession of bank president, 65. 

OVERDRAFTS— 

bad faith of officers in permitting, 80. 
lawful and unlawful, 60. 
misapplication by means of, 29. 

OVERDRAFT NOTES— 
what are, 139. 

PAPERS— 

illegally taken from defendant's possession are admissible if 

otherwise competent, 71. 
paying out money of bank on worthless, 147. 

PARTICULARS, BILLS OF, 102. 

PAYING— 

out money of bank on worthless paper, 147. 
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PERJURY— 

8 5392 Revised Statutes United States, 57. 
in making false reports to Comptroller, 5, 6. 
may be committed by president or cashier of banking associa- 
tion in connection with Terifled reports to Comptroller, 57. 

PLEA— 

arraignment and, necessary, 140. 

PLEADING— 

generally, Chapter VIL, 91. 

abstraction, 127. 

abstraction, necessary allegations in, 127, 128. 

aiders and abettors, 134. 

acts consummating the aiding and abetting need not be alleged, 
136. 

conversion, in misapplication, 130. 

counts against principal and aiders and abettors, 136. 

embezzlement, 125. 

false entries, 113. 

may be explained by innuendo, 116. 

how books of bank described in false entries, 116. 

misapplication, allegation that it was "willful" necessary, 133. 

misapplication, 129. 

official capacity of aiders and abettors, 137. 

omission of dollar marks, immaterial, 116. 

reports to Comptroller need not be set out in full, 118. 

several counts for false entries may be Joined in one indict- 
ment, 124. 

what necessary to be alleged in embezzlement, 125, 126. 

POSSESSION— 

no previous necessary in abstraction as in embezzlement, 20> 

POWERS- 

corporate, etc., of a national banking association, 55. 

PUNISHMENT— 
abstraction, 19. 

assigning notes, bonds, bills of exchange, etc., 53. 
certifying checks, 9. 
embezzlement, 14. 
misapplication, 24. 

PRESIDENT— 

charging defendant as president and agent, 107. 

PRESUMPTION— 
as to Intent, 81. 
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PROMISSORY NOTES— 

S 5136 Revised Statutes, 55. 

PURCHASE OF SHARES— 

of its own stock by bank may be lawful and unlawful, 61. 

QUASHING— 

indictment on account of presence in grand jury room of a 
party not a witness, 143. 

REASONABLE DOUBT— 

failure of Jury to agree, charge of court, ISO. 
instructions, 141. 

RECEIVER— 

appointment of for violation of S 5208 in unlawfully certifying 
^ checks, 1, 2. 

RE-DISCOUNTED NOTES— 

imply endorsement of re-discounting bank, 75. 

REFRESHING MEMORY— 

by examination of books of bank, ^. 

REJECTION— 

of surplusage, 127. 

RENEWALS— 

of worthless paper, not misapplication, 70. 

REPORTS— 

false entries in, not called for by the Comptroller, 43, 44, 45, 145. 
special, called for by the Comptroller, 5. 

REPORTS TO COMPTROLLER— 
$5211 Revised Statutes, 5, 32. 
containing false entries, need not necessarily be those required 

by law under $ 5211, 42. 
making false entries in, form for, 170, 171. 
must be attested by directors, 33, 34. 

must be verified by the oath of president or cashier of bank, 5. 
oath to, may be administered by a notary public, 6. 
need not be set out in full in pleading, 118, 123. 
who may verify, 93. 

REPUTATION— 

limit of time as to, 147. 

SHARES OF STOCK— 

lending on its own, by bank, not a crime, 61. 
purchase of its own by bank, lawful and unlawful, 61. 
purchase of its own by bank officer, to be held in trust for bank, 
not criminal, 143. 
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SKILLED ACX30UNTANT— 

bank examiner may testify as to result of his investigation of 
books of bank, 69. 

SPECIAL DEPOSIT— 

money left on, to deceive examiner, entered on books, is false 
entry, 145. 

STATEMENTS— 

voluntary, admissible, 75. 

obtained by coercion or promises, inadmissible, 76. 

STATUTES, REVISED— 
Section 327, 66. 

884, 65, 66. 

885, 65. 
" 5186, 55. 

5169, 64, 65. 
5182, 55, 56. 

5208, 1, 2. 

5209, 3, 4. 
6211, 32. 
5240, 117. 
5392, 6, 7. 

** 6440, 4. 
Act March 16, 1878, 74. 
Act May 17, 1879, 4. 
Act February 26, 1881, 6. 
Act July 12, 1882, $ 13, 2. 

TIME— 

averment of, 105. 

limitation as to proof of collateral transactions to show in- 
tent, 148. 

VARIANCE— 

between name of bank in indictment and name established by 
proof, 94. 

VENUE— 

where offense began in one district and was completed in an- 
other, 112. 

VOLUNTARY STATEMENTS— 
admissible, 75. 
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"WILLFUL"— 

definition of. 111. 

WILLFUL MISAPPLICATION, 24. 
forms for, 158, 160, 162, 167. 
see misapplication Chapter III, 24. 

WILLFULLY— 

certifying cheaks, form for, 152. 

"WITHOUT THB CONSENT OF THB BOARD OF DIRECTORS"— 
phrase, 110, 147. 
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